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Statement. 

This is an appeal from a judgment for the defendant be¬ 
low based on the verdict of a jury. 

The plaintiff George E. Sullivan (appellant) had brought 
suit for libel on the ground that the defendant Eugene 
Meyer (appellee) had published in the Washington Post 
that Attorney George E. Sullivan was the “author of a 
defeatist, anti-Jewish book.’^ (R.* 3, 5.) 

The defendant filed pleas of fair comment and truth. 
(R. 9.) 

The book, which was entitled “The Road to Victory”, 
was read to the jury by the plaintiff. It was in fact defeatist 
and anti-Jewish, as excerpts will demonstrate. 


* meaning recordrefers to the Joint Appendix. 
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As to the Jews Mr. Sullivan said: 

^‘Most people have always regarded Judaism as a 
religion—the original Hebrew religion dedicated to the 
worship of God and to obedience to God’s Command¬ 
ments. There has been no thought that Judaism is, or 
might be, a criminal substitute for religion, as it surely 
must be if it is consonant with Bolshevism.” (P. 23.*) 

‘‘Civilization cannot tolerate organized criminality 
or Brigandry under the name of Bolshevism, Judaism, 
or any other name or guise.” (P. 23.) 

“ ‘The study of Judaism is that of the Talmud, as 
the study of the Talmud is that of Judaism. To wish 
to understand one without entering upon the explana¬ 
tion of the other is chimerical. They are two insep¬ 
arable things, or better, THEY ARE ONE AND THE 
SAME.’ (P. 24.) 

“In this recent 8-volume set, deposited in the Li¬ 
brary of Congress, will be found real and incontrover¬ 
tible evidence concerning the so-called ‘social system’ 
or ‘world of its own’—^in reality a CRIMINAL SYS¬ 
TEM FOR WORLD CONQUEST outlined in the 
Talmud.” (P.26.) 

“Consequently, it is not surprising to find shameless 
degradation of womanhood wherever the Talmudic in¬ 
fluence has penetrated.” (P. 33.) 

“Those who want civilization rescued from the Tal¬ 
mudic system should not be deceived by subterfuges. 
They should be particularly alert against deception 
through the tricky mis-use of the term ‘Orthodox’ in 
connection with Judaism to make it appear that Ortho¬ 
dox Judaism is anti-Talmudic. ‘The Talmud is the 
accepted authority for Orthodox Jews everywhere.’ 
(Columbia Encyclopedia, 1938, under title ‘Talmud’.) 
The recognized Jewish authority, Darmesteter, has 
made very plain that Judaism and the Talmud are 
‘ONE AND THE SAME’ * * *” (P. 43-44.) 

“The alarming extent to which Talmudists have been 
assuming official positions in our Republic should not 

* Beferences here are to pages of the book, copies of which are filed with 
the record. 

** Capitals here and in other quotations are as in the book. 
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be overlooked, particularly as the criminal system of 
Talmudism renders them patently ineligible to hold 
office in any civilized nation/’ (P. 187.) 

It may fairly be said that the foregoing statements as to 
the Jews, published at this time, are in themselves ‘‘defeat¬ 
ist”, as well as “anti-Jewish”, for the publication now of 
any book which tends to divide Americans, and which stirs 
up racial hatred towards a minority, plays directly into the 
hands of an enemy whose policy is to divide and conquer. 
But the defeatism expressed by the author goes far beyond 
his anti-Jewish expressions. 

In the first chapter, which was written after the Japs had 
attacked Pearl Harbor, and after Germany and Italy had 
declared war on the United States (R. 16), Mr. Sullivan 
said: 


“Let us have no more talk about a temporary total 
eclipse of our Republic through so-called ‘total de¬ 
fense’. Such a proposition borders on treason!” (P. 
5-6.) 

“Of all the deceptive misnomers, so-called TOTAL 
DEFENSE is the worst, because it really means NA¬ 
TIONAL SUICIDE.” (P. 6.) 

“The flow’er of American manhood stands always 
ready to make the supreme sacrifice for the defense of 
our Republic. Infused with the spirit of America, they 
will always be invincible. !Many of them died in vain 
in 1917 and 1918. They thought they were giving their 
lives ‘TO MAKE THE WORLD SAFE FOR DE¬ 
MOCRACY.’ Instead, the world was being prepared 
for a Communist takeover!” (P. 7.) 

In subsequent chapters, which were written before Pearl 
Harbor but which were published in 1942 with the new first 
chapter, Mr. Sullivan stated: 

“Clinton Roosevelt, Theodore Roosevelt and Frank¬ 
lin p. Roosevelt have all sought to change the course 
of oiir great Ship of State. Is it only a coincidence that 
the changed course advocated by each has not been out 
of harmony with the British-Talmudic plans?” (P, 
117.) 
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“No nation can preserve its independence if it 
merges its destiny with any other nation or group of 
nations.’’ (P. 161.) 

“If the British people were really free, it is incon¬ 
ceivable that they would tolerate Winston Churchill 
at the British helm. His own shamelessly expressed 
coldbloodedness matches that of the Talmudic program 
itself, (P.167.) 

“Roosevelt made very plain that he and Churchill 
were in perfect harmony about this program. Before 
the program gets under way, it might be well for Amer¬ 
ican men and boys to take one last look at an American 
fireside, for they may never see one again.” (P. 177.) 

“But the enormity and character of the Roosevelt- 
Churchill proposals are truly shocking. AMiatever 
their purposes, could any results be reasonably possible 
except the ‘practical bankruptcy’ comprehended in the 
Lenin-Stalin strategy ? Is practical common sense, and 
a determination to save our Republic as one comer at 
least of Civilization, properly denominated ‘defeat¬ 
ism’?* If we are to prepare for the surrender or de¬ 
struction of our Republic, and of Constitutional Amer¬ 
ican Liberty, why use a backdoor method involving 
mass slaughter of the flower of American manhood in 
various parts of the world on an internationalist cru¬ 
sade of such gigantic, proportions as Roosevelt and 
Churchill have proposed? If we must lose everything 
for which our American people have labored,—their 
life savings, their homes, their businesses, their auto¬ 
mobiles, etc.,—^why not let us have the satisfaction of 
losing them in a valiant defense of the American Re- 
])ublic, instead of having them dissipated in a strange 
internationalist crusade to liberate subjugated nations, 
which cannot conceivably result in anv victorv except 
for Talmudism?” (Pp. 177-178.) 

“Neither in the winning of the war, nor in the resto¬ 
ration of the Republic, can we permit wisdom, integrity 
or trutli to be supplanted by rashness, subterfuge, or 
deception. Britain’s unkept promises of ‘all aid’ to 
Poland, Finland and Greece are not more to be re¬ 
gretted than the recent Roosevelt pledge to ‘redeem’ 
the Filipinos by the use of— 

* Here Mr. Sullivan recognizes that the policy he advocates may be called 
defeatism. 
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‘The entire resources in men and material of the 
United States.’ Much of the resources in men and ma¬ 
terial of the United States are urgently needed today 
for the defense of Continental United States, if our Re¬ 
public is to survive. If our ‘entire resources’ are to be 
used to ‘ redeem ’ an Asiatic possession which an earlier 
Roosevelt tricked us into acquiring, how much of those 
resources will remain to defend and maintain Conti¬ 
nental United States, so absolutely essential to the sur¬ 
vival of our Republic? If lives of American manhood 
are to be sacrificed to an extent that may prevent fur¬ 
ther defense of our Republic against enemies within 
and without, those sacrificed should at least be accorded 
the glory of dying in a real defense of the Republic 
within, or in the vicinity of, the Republic itself, rather 
than in a far-flung Asiatic possession which never 
should have been acquired in the first place. Enemies 
of our Republic may want our men and resources sunk 
in the Pacific Ocean on such a gigantic scale that our 
take-over will be easy, but those who have taken oaths 
to defend our Republic should not, wittingly or unwit¬ 
tingly, make such catastrophe possible.” (P. 180.) 

The book is defeatist and anti-Jewish from one end to the 
other as may readily be ascertained by an inspection of the 
copies which have been filed with the record. 

At the conclusion of the plaintiff’s case, and after the 
book had been read to the jury, counsel for the defendant 
moved for an instructed verdict on the ground that the ar¬ 
ticle constituted fair comment on a matter of public inter¬ 
est and that no malice had been shown. Had the Court 
granted this motion, as clearly it should have done on the 
authority of the decisions cited on page 18 of this brief, 
the case would have gone no further. The motion, however, 
was denied. 

The defendant thereupon put in his case, at the conclu¬ 
sion of which the Court denied instructions submitted by 
Mr. Sullivan which would have been tantamount to a di¬ 
rected verdict for the plaintiff (R. 32), denied an instruc¬ 
tion to direct a verdict for the defendant (R. 33), denied 
instructions submitted by the defendant on the plea of fair 
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comment (R. 33), and submitted the case to the jury only 
on the issue of truth (R. 30, 31). The jury found for the 
defendant, thus necessarily finding that the book was in 
fact a ‘‘defeatist, anti-Jewish book.’’ 

A motion for new trial was denied. (R. 52.) 

Mr. Sullivan has appealed, raising various technical ques¬ 
tions, which we shall answer seriatim. We wish to empha¬ 
size, however, that the verdict below was a just one, and 
that no jury could reasonably have come to a different con¬ 
clusion. 


Summary of Argument. 

In his appeal the plaintiff has raised nine points relating 
to the selection of the jury and to the instructions given by 
the Court. We shall reply to each of these points in order, 
but an argument dealing with so many contentions cannot 
be effectively summarized. 

We should state, however, that not only is there no tech¬ 
nical reason for reversal, but that the verdict below was a 
just one. The book was certainly a defeatist and anti- 
Jewish book, as the jury found. 


Argument. 

Point 1. 

The Court Correctly Refused to Grant Plaintiff’s First 
Prayer to Disregard the Testimony of Mr. Stokes. 

Counsel for both parties had agreed that the article 
should be construed as it would be understood by ordinary 
readers (R. 35). The Court thereupon correctly instruc¬ 
ted the jury that 

“* * * if they find that ‘The Road to Victory’ was in 
fact a defeatist, anti-Jewish book, as those words would 
be understood by ordinary readers of The Washington 
Post, their verdict must be for the defendant.” (R. 
31.) 
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The jury was thus given two problems: (1) to determine 
how ordinary readers would understand the words “a de¬ 
featist, anti-Jewish book”, and (2) whether or not “The 
Road to Victory” was in fact such a book. This instruc¬ 
tion was correct, and the granting and refusal of all the 
other instructions fit into the same pattern. 

The plaintiff^s first prayer had been: 

“In considering the publication complained of, you 
should do so from the standpoint of how it would be 
understood by ordinary readers from the entire con¬ 
text thereof, in determining how it would affect the 
plaintiff, and should pay no attention, in reaching such 
determination, to testimony given by Dillard Stokes 
as to what he meant by the language used.” 

There was no objection to the first phrases of the prayer, 
which were almost identical with the granted prayer above 
quoted, but the Court refused to grant the prayer as a 
whole because it included the statement that the jury should 
“pay no attention * • * to testimony given by Dillard 
Stokes as to what he meant by the language used.” The 
Court suggested that the prayer “may be remedied in some 
way” (R. 41), but the plaintiff did not take advantage of 
this offer. We respectfully submit that the Court’s refusal 
to grant the prayer as drawn was correct. 

Mr. Stokes was a reporter of the Washington Post. He 
had written the article in question, and had testified at 
length in the case. This testimony had gone in without 
objection, and most of it had been given on cross-examina¬ 
tion at the insistance of Mr. Sullivan. Mr. Sullivan asked 
expressly, 

“Now, will you give me the page references where 
you claim that George E. Sullivan expressed a defeatist 
attitude about the United States chances in the war.” 
(R. 28.) 
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Mr. Sullivan emphasized his demand by adding: 

‘‘I just want to get your series of items as a com¬ 
posite whole that you rely upon for your proposition 
that a defeatist attitude is expressed in this book.’’ 
(R. 29.) 

Mr. Stokes thereupon gave references to ‘defeatist” ex¬ 
pressions contained in the book. In so doing he necessarily 
explained what he believed to be the meaning of the term. 
Had this testimony been unconvincing, or favorable to Mr. 
Sullivan’s contention that the book was not defeatist, Mr. 
Sullivan would undoubtedly have used such a development 
to advantage. Having called for the testimony, he could 
not properly ask for its elimination after it had been given. 

Even if there had been objection (which there was not), 
it would have been quite proper for Mr. Stokes to testify 
as to his opinion of the meaning of the words for the con¬ 
sideration of the jury in determining how an ordinary per¬ 
son would have understood them. Mr. Sullivan had 
ascribed to the words a very extreme meaning (R. 3), and 
Mr. Stokes might show that they had another meaning. 

Thus Gatley in his work on Libel and Slander says: 

‘‘Where the words complained of are ordinary Eng¬ 
lish words, but are ambiguous, equivocal or uncertain 
in their meaning, the question at issue is how did the 
persons to whom the words were published understand 
them. This being a question of fact to be determined 
by the jury, witnesses may be called to testify as to 
the meaning in which they understood the words, pro¬ 
vided their meaning has been alleged in the state¬ 
ment of claim, but not otherwise, • • • the jury, how¬ 
ever, are not bound to adopt the opinions of the witr 
nesses, they are entitled to form their own opinion on 
the matter.” (Pp. 670-71) 

In Warner v. Baker, 36 App. D. C. 493, 506, this Court 
held: 

“The testimony of a defendant to explain to the 
jury the meaning he intended to convey by the words 
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used in an alleged libelous article is essential to deter¬ 
mine whether the meaning ascribed to it by the innu¬ 
endo is correct.”* 

Of course, the word “defeatist” does not necessarily 
mean “opposed to victory”, as alleged by Mr. Sullivan in 
his complaint. The word embraces a wide variety of con¬ 
duct. Thus, Webster’s New International Dictionary, 2nd 
Edition, unabridged (1940), defines “defeatism” as fol¬ 
lows: 

“defeatism—^n., the policy or practice of desiring, or of 
admitting or proclaiming, the defeat of one’s own 
country, party, movement, or the like, on the ground 
that the continuation of a contest is impossible or im¬ 
practicable, or that a greater ultimate good may come 
to the country, party, etc., from defeat rather than from 
victory.” 

The Concise Oxford Dictionary of Current English 
(1931) and the Pocket Oxford Dictionary (1940) give the 
following definition: 

“defeatism—n., conduct tending to bring about ac¬ 
ceptance of defeat, especially by action on civilian 
opinion.” 

Mr. Stokes had said on direct examination: 

“At a great many places, perhaps 50 or 60 places, 
there are expressions in this book of Mr. Sullivan’s 
which are critical of the President, which question his 
motives, which insinuate that he was getting the coun¬ 
try into war, insinuate that his motives were not 
proper, that he was controlled by what the book calls 
a Talmudic conspiracy. The book at various places 
questions the good faith and the motives of the Allies 
of the United States, particularly Great Britain and the 
Russian nation. There are such statements as this, 
that in this war there can be no victory except that of 

* That case involved the question of whether or not an article was libelous, 
and the same principle applies when the issue, as here, is whether or not the 
article is true. In either issue the test is how ordinary readers would con¬ 
strue the article. 
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the Talmudic conspiracy, or words to that eifect. The 
book, in by judgment, was one that tended to cast doubt 
upon the United States winning victory in the war. 
I felt, it was my opinion, that those expressions were 
such as to make it a defeatist book, as well as an anti- 
Jewish book.’’ (R. 25-26.) 

“Q. To you, does the word ‘defeatist’ mean a man is 
an intentional traitor? A. No, sir. If I had meant 
that, I would have said it. 

“Q. Or that he is opposed to victory by the United 
States? A. No, sir. 

“Q. What do you think it means? A. ‘Defeatist’ is 
an adjective that you would apply to such acts, or 
words, or expressions, as would express doubt of vic¬ 
tory, or as might tend to make victory less certain, or 
more difficult. You might say a man is a defeatist about 
our baseball team’s chance of winning tomorrow, or 
about our paper being unable to make its deadline to¬ 
night.” (R. 26.) 

The jurors had heard the book read. Presumably they 
were ordinary people, and were qualified to determine what 
the words “defeatist” and “anti-Jewish” meant to ordi¬ 
nary readers of the Post. But they were entitled to con¬ 
sider Mr. Stokes’ definition as well as Mr. Sullivan’s. 

Mr. Stokes was the last witness in the case. The jury 
had just heard him give at length, in reply to questions 
asked by Mr. Sullivan, on cross-examination, reference to 
the portions of the book which he relied on for the proposi¬ 
tion that a defeatist attitude was expressed (R. 29, 30). 
This necessarily involved a consideration of his definition 
of the word. To have then instructed the jury, as prayed 
in Plaintiff’s Prayer No. 1, that they “should pay no atten¬ 
tion • • • to testimony given by Dillard Stokes as to what 
he meant by the language used” would probably have been 
considered by the jury as meaning that the Court deemed 
Mr. Stokes unworthy of credence, and would have been 
highly prejudicial to the defendant. The Court gave the 
plaintiff every opportunity to frame a more reasonable 
instruction by suggesting that it might “be remedied in 
some way” (R. 41), but the plaintiff stood on the prayer 
as drawn. The Court then quite properly denied the prayer. 



11 


Points 2-5. 

The Court Correctly Refused to Grant Plaintiff’s Second, 
Third, Fourth and Fifth Prayers, Which Would Have 
Directed a Verdict for the Plaintiff. 

These prayers were correctly denied. It was for the jury 
to deterniine the meaning of the article and whether it was 
true. 

The granting of the four prayers would have been equiv¬ 
alent to a directed verdict for the plaintiff. 

“The Court. You think the Court should instruct 
the jury to find a verdict for the plaintiff? 

“Mr. Sullivan. Not that, your Honor, but should 
find for the plaintiff, but not as to the amount of the 
damages.” (R. 43.) 


Point 6. 

The Court Correctly Granted Defendant’s Prayer No. 2, 
Leaving to the Jury to Determine the Meaning of the 
Article and Whether or Not it Was True. 

This prayer w’as as follows: 

“The jury are instructed that the truth is an ab¬ 
solute defense in an action for libel, and if they find 
that ‘The Road to Victory’ was in fact a defeatist, anti- 
Jewish book, as those w’ords would be understood by 
ordinary" readers of The Washington Post, their verdict 
must be for the defendant.” 

Mr. Sullivan agreed that the problem was how the words 
would be understood by ordinary readers, and his only ob¬ 
jection to this prayer was that as a matter of law the Court 
should instruct the jury to find for the plaintiff. (R. 43) 

The defendant is not bound by the extreme statements of 
the complaint as to what is meant by the words “defeatist” 
and “anti-Jewish”. The defendant may deny that the 
words mean to ordinary readers what Mr. Sullivan says 
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' they mean. The defendant may contend that, as understood 
by ordinary readers, the words are true. Mr. Meyer’s an¬ 
swer thus stated: 

• that the article complained of was true in 
substance, in its ordinary and natural signification, and 
I without the meaning imputed in the innuendos” (R. 9). 

i This was exactly the plea of justification which was ap¬ 
proved by this Court in the case of Ashford v. Evening Star 
Newspaper Company^ 41 App. D. C. 395, 401, 402. 

I The jury may have attributed to the article in The Wash- 
' ington Post the meaning that Mr. Sullivan gave it, or they 
i may have attributed to it the meaning that counsel for Mr. 

Meyer contended it had. Whatever meaning they found 
I that the article had to ordinary readers, they must have 
found that the article was true, for they gave a verdict 
I for the defendant. The whole question was quite properly 
left to the jury. 


Point 7. 

I The Court’s Charge as to Burden of Proof was Correct 
When Considered With the Other Instructions. The 
Defendant Made No Objection to the Charge and 
Therefore Cannot Assign It as Error. 

No prayers for instructions were submitted by either side 
on the question of the burden of proof. At the conclusion of 
the case the Court said to the jury: 

I “The Court is also of the opinion that the prayers, 

1 the instructions, which the Court granted at the in¬ 
stance of the plaintitf and the defendant, sufficiently ex¬ 
plain the law to you. 

I “It is not necessary for the Court to go into that 

matter any further, except to call your attention to the 
! rule in all civil cases that the burden of proof is al¬ 
ways upon the plaintiff to establish his position by the 
weight of the evidence.” (R. 50) 
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This statement appears to be correct. The Court merely 
said that the burden of proof is always on the plaintiff “to 
establish his position.” This is so in a libel suit as well as; 
in any other civil action. 

“The burden of proof to establish his cause is upori 
the plaintiff as in all civil cases by a preponderance ot 
evidence. Such burden is satisfied by the presumption^ 
of falsity, malice, good character and injury heretoj 
fore discussed; by the libel itself, and proof of its pubj 
lication and circulation and application to him; to] 
gether with any actual evidence of plaintiff’s gooq 
character, standing or of defendant’s malice or wanton¬ 
ness or injury sustained which plaintiff may offer.” 
Seelman, Law of Libel and Slander in the State of 
New York (1933) P. 469. 

The Court’s statement must, of course, be read in con¬ 
nection with the instructions which had already been given. 
The jury had been told that truth was “a defense”. When 
the Court said that the plaintiff “must establish his posi¬ 
tion” by the weight of the evidence, the Court was not 
speaking of the defense of truth, which was the position 
of the defendant rather than the position of the plaintiff. 
The jury had been instructed that if they found that “The 
Road to Victory” was a defeatist, anti-Jewish book their 
verdict should be for the defendant, and such an instruction 
indicated that the burden of proving that defense was on 
the defendant. To have added the words “by the pre¬ 
ponderance of the evidence” would have added little or 
nothing to the instruction, and Mr. Sullivan made no request 
for their inclusion. 

The burden was certainly on the plaintiff to show pub¬ 
lication of the article, its application to the plaintiff, his 
good character, and any actual damage sustained, and hej 
submitted evidence on those points. Counsel on both 
sides assumed that the plaintiff had some burden of proof. 
Plaintiff’s counsel opened and closed the argument, which 
ordinarily would not have been done had the burden been 
entirely on the defendant. 
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If there is any doubt as to the correctness of the Court’s 
statement to the jury, having in mind that it was coupled 
with the instructions which had already been read to the 
jury, the plaintiif cannot assign the point as error, since 
no objection was made before the jury retired. 

Rule 51 of the Rules of Civil Procedure expressly covers 
this: 

*‘No party may assign as error the giving or the 
failure to give an instruction unless he objects thereto 
I before the jury retires to consider its verdict, stating 

I distinctly the matter to which he objects and the 

grounds of his objection.” 

This rule is controlling, and is eminently just. The trial 
had consumed four days. The Court made a statement to 
the jury which was, we submit, correct in view of all the in¬ 
structions, but if it had been questionable in any respect 
it could readilv have been modified without harm to anvone. 
There was ample time for objection before the jury retired. 
After the statement was made by the Court, counsel for 
the plaintiff asked about the extra jurors and the Court in¬ 
structed them not to go into the jury room (R. 50). The 
plaintiff’s counsel, however, did not see fit to make any ob¬ 
jection to the Court’s statement as to burden of proof, but 
let the jury retire. 

In the plaintiff’s brief in this Court (P. 17) the statement 
is made: 

‘‘The trial Justice had previously announced to 
! counsel regarding anything he might say to the jury: 

“ ‘Everything that the Court does, that you don’t 
like, you have an exception.’ (Jt. App. 49) ” 

This statement is incorrect. "What occurred was this: The 
Court had passed on all the prayers for instructions. Then 
counsel for the defendant asked, 

i “Mr. Gordon: Now, your Honor, may it be under- 
! stood that it is not necessary for us again to object to 
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anything that you put in the charge, which merely 
repeats what you are doing in granting or denying 
these prayers, or what is your practice on that!’^ (R. 
48-49) 

The Court replied that he preferred to have counsel read 
the prayers and that he expected to add very little to them. 
As this did not answer counsel’s question, it was repeated: 

“Mr. Gordon: The only question T had was, I 
wanted to make sure when your Honor charged, if you 
gave any, or whatever happens with the jury when it is 
all over, that it won’t be necessary for either Mr. Sulli¬ 
van or myself to renew any objections we made as to 
the grounds for which prayers were denied. 

“The Court: Everything that the Court does, that 
you don’t like, you have an exception. 

“Mr. Gordon: Without renewing it? 

“The Court: Yes.” (R. 49) 

The italics are ours. The understanding was only that 
objections which had already been made need not be re¬ 
newed. The dialogue related only to objections which had 
already been made. 

Had the jury decided the case in favor of the plaintiff, 
he would obviously have been well satisfied. Having lost 
the case, he now wants another chance. This would be 
manifestly unfair to the defendant and to the Court, and 
Rule 51 quoted above specifically covers such cases. 

Rule 51 has recently been followed in Baltimore and Ohio | 
Railroad v. Corbin, 73 App. D. C. 124 (1940), where this 
Court said: 

“The question remains whether the trial court’s in¬ 
structions attached the proper consequences to failure 
of the warning signals to operate. We are not re¬ 
quired to consider whether failure of the signals is in 
itself evidence of negligence on the part of defendant, 
for appellant made no objection to the instructions in 
this respect before the jury retired. See Rule 51, Fed¬ 
eral Rules of Civil Procedure, 28 U. S. C. A. following 
section 723c.” 
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Point 8. 

The Court Correctly Refused to Exclude Grovemment Em¬ 
ployes from the Jury. 

AVith certain exceptions not herein material Section 11- 
1420 of the District of Columbia Code, 1940, provides: 

“All other persons, otherwise qualified according 
to law whether employed in the service of the Govern¬ 
ment of the United States or of the District of Colum¬ 
bia * • • shall be qualified to serve as jurors in the 
District of Columbia and shall not be exempt from such 
service * * 

In spite of the clear provisions of this statute, the plaintiff 
has objected because nine members of the panel held Gov¬ 
ernment positions and because three sat on the jury. 

The plaintiff asked all members of the panel who were 
employed by the Federal Government: 

“Would any of you—and if any of you would, just 
rise when I get through wfith the question—feel em¬ 
barrassed in sitting in the trial of a case which involved 
strong criticisms of the present person occupying the 
office of President of the United States and the New 
Deal plan or program? Would you, by reason of your 
present situation of employment by the present admin¬ 
istration, feel that you would be embarrassed in sitting 
fairly and impartially to determine a question of that 
kind? 

(No one arose or made answer.) 

The plaintiff then addressed them further as follows: 

“I take it, from none of you rising, to mean that none 
of you would feel embarrassed, but you feel just as free 
to decide the issue in the case favorably to the person 
criticizing the present President and the New Deal pro¬ 
gram as ff you were not holding your Government posi¬ 
tion.’’ 

(There was no response.) (R. 11). 

There was thus no showing of actual bias. 
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The case of United States v. Wood, 299 U. S. 123 (1936), 
disposes completely of Mr. Sullivan’s contention that bias 
should be presumed. The Supreme Court said; 

“Why should it be assumed that a juror merely be¬ 
cause of employment by the Government would bei 
biased against the accused? * • (p. 149) | 

“We think that the imputation of bias simply by vir¬ 
tue of Governmental employment, without regard to 
any actual partiality growing out of the nature and 
circumstances of particular cases, rests on an assump¬ 
tion without any rational foundation.” (p. 149) 

That was a criminal case. There is even less foimdation 
for assuming bias by Government employees in a civil suit 
where the Government is not a party. 


Point 9. 

The Court Correctly Refused Plaintiff’s Motion for a New 

Trial 

This involves the same questions as those considered 
under Points 1 to S, inclusive, and no further argument 
seems necessary. 


Conclusion. 

Certainly There Was No Error Which Affected 
Mr. Sullivan’s Substantial Rights. 

Rule 61 of the Rules of Civil Procedure provides: 

“Harmless Error. No error in either the admission 
or the exclusion of evidence and no error or defect in 
any ruling or order or in anything done or omitted by 
the court "or by any of the parties is ground for grant¬ 
ing a new trial or for setting aside a verdict or for 
vacating, modifying, or otherwise disturbing a judg- 
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ment or order, unless refusal to take such action ap¬ 
pears to the court inconsistent with substantial justice. 
The court at every stage of the proceeding must dis¬ 
regard any error or defect in the proceeding which 
does not affect the substantial rights of the parties.” 

In this case the verdict of the jury was certainly consistent 
w’ith substantial justice. 

In Potts V. DieSf 132 Fed. (2d) 734 (1942), this Court 
said: 

“Published work is of public interest. It is well sel- 
tled that fair criticism or comment on matters of pub¬ 
lic interest is not actionable in the absence of ^malice,’ 
i,e,, bad faith or a bad motive. This defense covers 
statements which are neither false nor demonstrably 
true. In other words it covers statements of opinion, 
e.g. that a book is worthless, harmful to a good cause, 
or helpful to a bad one. Criticism of a published work 
usually implies criticism of its author or publisher. 
Though his private character is no more subject to 
attack than another’s, the qualities which he has showm 
by what he has published are open to such analysis and 
comment as an honest and intelligent man might make. 

“Appellee’s language did not exceed these limits. 
The complaint does not charge that he used it in bad 
faith or with a bad motive. \^en ‘malice’ is necessary 
to liability for defamation, the defendant is not re¬ 
quired to allege and prove its absence; the plaintiff is 
required to allege and prove its presence. It follows 
that the complaint was rightly dismissed.” 

The present case involves a published work of public inter¬ 
est. There was no evidence of malice. There should have 
been a directed verdict for the defendant on the plea of 
fair comment, on the authority of Potts v. Dies, supra; Na¬ 
tional Disabled Soldiers^ League v. Haan, 55 App. D. C. 
243; and Ashford v. Evening Star Newspaper Co,, 41 App. 
D. C. 395. 

There should even have been a directed verdict for the 
defendant on the plea of truth, for “The Road to Vic¬ 
tory” was in truth and fact a defeatist, anti-Jewish book if 
there ever was one. 
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It is submitted therefore that not only was there no error 
in the conduct of the trial below, but that justice requires 
that the decision of the jury be allowed to stand. The judg¬ 
ment below should be affirmed. 

Respectfully submitted, 

Spenceb Gordon, 
Attorney far Eugene Meyer, | 


Covington, Burling, Rublee, 
Acheson & Shore, 


Appellee. 
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COMPLAINT FOR DAMAGES FOR LIBEL 

1. This action is for damages for libel, and this Courtis 
original general jurisdiction extends to such actions. 
Title 11, Sec. 301, D. C. Code 1940. 

2. Plaintiff, George E. Sullivan, is a native and loyal 
citizen of the United States, and resident of the District 
of Columbia. 

3. Since October 1902, plaintiff has been actively and 
honorably engaged in the practice of the legal profession 
in the District of Columbia. Prior to the libelling of 
plaintiff by defendant, as hereinafter set forth, plaintiff 
had acquired a well-deserved reputation in the District 
of Columbia in the legal fraternity and among clients 
and many members of the general public, for character 
and motives of the highest and also for legal ability. 
Plaintiff is, and has been for many years, a member of 
the Bars of the District Court of the United States for 
the District of Columbia, the United States Court of 
Appeals for the District of Columbia, and the Supreme 
Court of the United States. 

4. Since early in 1936, plaintiff had also acquired, 
among many alert and loyal Americans, in the District 
of Columbia, and in many parts of the United States, a 
well-deserved reputation as an alert and loyal champion 
of the American Republic against all enemies within and 
without. Such reputation resulted from intensive, im¬ 
partial and patriotic research, and public disclosure of 
illuminating and authentic matter uncovered by such 
research. Plaintiff revealed such matter in testimony 
given before Committees of the Congress of the United 

States, and also in two books, of which he is the 
2 author, WOLVES IN SHEEP’S CLOTHING 
published in October 1937, and TEffi ROAD TO 
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VICTORY published in January 1942, both patriotic 
American books. 

5. Defendant, Eugene Meyer,—well knowing the prem¬ 
ises, but contriving and intending to injure the plaintiff, 
and deprive plaintiff of the respect, confidence and es¬ 
teem essential to plaintiff’s legal profession, and also 
essential to plaintiff’s status as an author of patriotic 
American books, and contriving and intending to induce 
an evil opinion of plaintiff, and deprive plaintiff of his 
good name, reputation and esteem with clients and pros¬ 
pective clients, and with readers and prospective readers 
of plaintiff’s books, and expose plaintiff to public hatred, 
shame, obloquy, contumely, odium, contempt, ridicule, 
aversion, ostracism, degradation and disgrace in the esti¬ 
mation of right-thinking persons among his professional 
associates, clients, friends, neighbors, acquaintances, and 
the public generally, in the District of Columbia, and 
throughout the United States,—did, on to-wit, the 11th 
day of April, 1942, falsely and wrongfully publish and 
circulate of and concerning the plaintiff, in a newspaper 
styled ^‘The Washington Post,” in its issue of April 11, 
1942, a false, scandalous and defamatory libel, charging 
plaintiff, whom defendant described as Attorney George 
E. Sullivan” with being ‘*the author of a defeatist, anti- 
Jewish hook” 

6. By the term “defeatist” used in said libel defendant 
falsely conveyed, and intended to convey, that plaintiff 
is the author of an Un-American book opposed to victory 
of the American Republic over its enemies. By the term 
“anti-Jewish” in said libel defendant falsely conveyed, 
and intended to convey, that plaintiff is the author of a 
book supporting Un-American racial prejudice against 
persons of Jewish origin. The combined libel conveyed, 
and was intended by defendant to convey, that plaintiff 
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is a supporter of Nazism, contrary to the fact well known 
to defendant that plaintiff has been at all times, and still 
is, a vigorous foe of Nazism. 

7. Defendant's aforesaid libel of plaintiff was pub¬ 

lished by defendant cunningly, craftily, wantonly, 
3 willfully and maliciously, and in reckless disregard 
of plaintiff's rights, and with a wicked purpose to 
injure plaintiff by holding plaintiff up to the scorn and 
contempt of clients and prospective clients of plaintiff, 
readers and prospective readers of plaintiff's patriotic 
American books, and all loyal American citizens and 
right-thinking persons everywhere. 

8. Said libel was carried in a special article placed on 
the front page, first column, of “The Washington Post" 
of April 11, 1942, featured as exposing “DEFEATISTS," 
in the words and figures following: 
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Contact Man 
Of Defeatists 
Caught Near 
Nazi Probe 

Prowler Is GriUed 
After Being Seen 
Outside Grand Jury 
Room; Subpenaed 

Editor Sees *PloC 

EDITOR OF The Broom. de> 
featist periodical, sees plot in 
Inquiry to cancel his Ameri¬ 
can citizenship. Pace 4. 

Caviar and Fish 

By Dillard Stokes 
fott StaS wnttr 

Robert Lyman» 37—a stocky, 
bushy-browed antiwar agitator 
and contact man of defeatist 
factions—^yesterday was caught 
prowling outside the chambers 
of the special grand jury on 
Axis agents. 

The grand jurors, whose in¬ 
vestigations smashed two Nazi 


propaganda organizations in the 
last seven months, are probing the 
Congre^ional connections and pos¬ 
sible enemy control of a string of 
publications and movements, whose 
policy is defeatist and whose financ¬ 
ing provoked suspicion. 

Caviar Chief Testifies 
Beside Lyman being nabbed, 
other developments yesterday in¬ 
cluded: 

L Gunther Hansen-Stum, Ger¬ 
man-bom head of the Romanoff 
Caviar Co., New York, was ques¬ 
tioned. Hansen-Stum told re¬ 
porters he thought the grand 
jxirors wanted to ask him about 
*nhousands of dollar^ he had 
taken to Representative Hamil¬ 
ton Fish, who ordered his secre¬ 
tary to mail franked speeches for 
the Nazi agent, George Sylvester 
Viereck, who is now in jail. 

2. Charles B. Hudson, defeatist 
editor, of Omaha, Neb., appar¬ 
ently decided to ’*talk.’* Hudson 
was jailed for three months 
Thursday for refusing to tell who 
printed a seditious postcard which 
he mailed out with the **Roose- 
velt Is a Judas” speech of Repre¬ 
sentative Clare JS. Hoffman. 

3. Although he testified for some 
time, Hudson was taken back to 
the District Jail last night He re¬ 
tained Attorney George E. Sulli¬ 
van, who is himself the author of 
s defeatist anti-Jewish book 
which Hudson sells his readers. 


9. The newspaper, styled “The Washington Post,” 
which carried the libel herein complained of, is widely 
circulated and read in the District of Columbia 
and the States of the Union and among the peo- 


4 



6 - 


pie thereof, and defendant Eugene Meyer was, at the 
time of the publication of said libel, and still is, the editor 
and publisher of said newspaper. 

10. By reason of the publication of said libel, the plain¬ 
tiff has been, and is, greatly injured in his good name, 
fame, character and reputation with clients and pros¬ 
pective clients, and with readers and prospective readers 
of plaintiff’s books, and also with patriotic American cit¬ 
izens and right-thinking persons generally who are un¬ 
aware of the baselessness of the said libel, and plaintiff 
has been exposed by said libel to public hatred, shame, 
obloquy, contumely, odium, contempt, ridicule, aversion, 
ostracism, degradation and disgrace in the estimation of 
right-thinking persons among his professional associates, 
friends, neighbors, acquaintances, and the public gen¬ 
erally, in the District of Columbia, and throughout the 
United States, with the exception of such as happen to 
be acquainted with the baselessness of the libel, and, 
even as to many of those, injurious consequences to plain¬ 
tiff result from the fact that many of them necessarily 
realize that most other persons are unaware of the base¬ 
lessness of the libel and that, accordingly, plaintiff’s 
standing and prestige have been so impaired due solely 
to said libel that the advisability of associating with him 
as client or otherwise until he has been publicly cleared 
is open to serious question, and plaintiff has also been 
subjected to great mental pain and anxiety of mind in 
consequence of said libel, and all of such injuries are con¬ 
tinuing, and will continue for a long time to come, and 
to some extent permanently, because of the obvious im¬ 
possibility of reaching and removing the injurious im¬ 
pressions from all to whom the libel has been imparted: 
All to the damage of the plaintiff in the sum of Two 
hundred and fifty thousand dollars as compensatory dam- 
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ages, and an additional sum of Two hundred and fifty 
thousand dollars as exemplary or punitive damages. 

WHEREFORE, plaintiff brings this suit, and 
5 claims judgment against the defendant in the sum 
of Five hundred thousand dollars, besides costs 
of suit. 

William J. Neale, 

815 15th Street N. W. 

Jesse Lee Hall, 

815 15th Street N. W. 

Attorneys for Plaintiff. 


6 Endorsed: Filed May 5, 1942, Charles E. 

Stewart, Clerk. 


ANSWER OF DEFENDANT EUGENE MEYER 

First Defense 

1. The defendant states that this action is for alleged 
damages for alleged libel, and admits the jurisdiction of 
the Court. 

2. The defendant admits that the plaintiff is a resi¬ 
dent of the District of Columbia. The defendant is with¬ 
out knowledge or information sufficient to form a belief 
as to the truth of the other averments of Paragraph 2 of 
the complaint. 

3. The defendant admits that the plaintiff is engaged 
in the practice of the legal profession in the District of 
Columbia, and has been for many years a member of the 
bars of the District Court of the United States for the 
District of Columbia, the United States Court of Appeals 
for the District of Columbia, and the Supreme Court of 
the United States. The defendant is without knowl¬ 
edge or information sufficient to form a belief as to 
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7 the truth of the other averments of Paragraph 3 
of the complaint. 

4. The defendant admits that the plaintiff is the 
author of “Wolves in Sheep’s Clothing” published in Oc¬ 
tober, 1937, and “The Road to Victory” published in 
January, 1942. The defendant denies that “The Road 
to Victory” is a patriotic American book. The defendant 
is without knowledge or information sufficient to form a 
belief as to the truth of the other averments of Para¬ 
graph 4 of the complaint. 

5. The defendant admits that he published and circu¬ 
lated in The Washington Post in the issue of April 11, 
1942, the statement tliat “Attorney George E. Sullivan” 
is “the author of a defeatist anti-Jewish book.” The de¬ 
fendant denies all the other averments of Paragraph 5 
of the complaint. 

6. The defendant states that the words of the article 
conveyed the thoughts expressed by the ordinary and 
natural signification of said words, and not the thoughts 
expressed in the innuendos contained in Paragraph 6 of 
the complaint, and the defendant therefore denies all the 
averments of Paragraph 6 of the complaint. 

7. The defendant denies all of the averments of Para¬ 
graph 7 of the complaint. 

8. The defendant denies that the article in question 
was “featured as exposing defeatists,” and denies that the 
publication was a libel. The defendant admits that the 
article was placed on the front page, first column, of The 
Washington Post of April 11, 1942, and was in words 
and figures as stated in the complaint. 

9. The defendant admits that The Washington 

8 Post is widely circulated and read in the District 
of Columbia and in the States of the Union and 
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among the people thereof, and that the defendant was at 
the time of the publication, and still is, the editor and 
publisher of said newspaper. The defendant denies that 
the publication complained of was a libel. 

10. The defendant denies all of the averments of Para¬ 
graph 10 of the complaint. 

Answering further the defendant states that the words 
of the article conveyed the thoughts expressed by the 
ordinary and natural signification of said words, and not 
the thoughts expressed in the innuendos contained in the 
declaration, and when read in its entirety, in its ordinary 
meaning and signification, and without the meaning im¬ 
puted in the innuendos, the statements of fact contained 
therein are substantially true, and the statements of opin¬ 
ion contained therein constitute reasonable, fair and bona 
fide comment upon the book ^‘The Road to Victory” and 
upon the act of the plaintiff in publishing the same in 
January, 1942, and constitute reasonable, fair and bona 
fide comment upon matters of public interest, and were j 
published without malice. 

I 

Second Defense 

As a second defense to the complaint the defendant 
refers to Paragraphs 1 to 10 inclusive of the first defense 
' contained in this answer, and, without repeating the 
same, incorporates them as a part of this defense. 

9 Answering further the defendant states that the 

article complained of was true in substance, in its 
ordinary and natural signification, and without the mean¬ 
ing imputed in the innuendos. 

Spencer Gordon, 

Union Trust Building, 

Attorney for Defendant, 
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10 Memo, of plaintiff’s demand for jury trial and 
calendaring for trial filed May 8,1942. 


n. 

PROCEEDINGS IN SELECTING JURY AT TRIAL 

This action came on for jury trial before Justice 

11 T. Alan Goldsborough on Feb. 16, 1943, continu¬ 
ing through Feb. 17th, 18th and 19th, and ter¬ 
minating in a verdict for defendant on the last-named 
date. 

Before the commencement of the examination of the 
prospective jurors on the voir dire, the plaintiff requested 
the Court to eliminate from the group to be examined all 
employees of the Federal Government, and stated, as 
ground therefor, that plaintiff’s book concerned in this 
action contains a very serious attack upon the New Deal 
and its heads, and on that account it must be conclusively 
presumed as a matter of law that no employee of the 
present administration is eligible to sit. The Court de¬ 
nied the request, with an exception allowed the plaintiff, 
and stated that he could not hold government employees 
to be disqualified as matter of law because of that situa¬ 
tion, but that plaintiff was at liberty to ask them if they 
will be prejudiced. 

Thereafter, upon the examination of the prospective 
jurors upon the voir dire, nine of them admitted being 
employees of the Federal Government,—two in the De¬ 
partment of Agriculture, two in the Department 

12 of Commerce, one in the War Department, one in 
the Post Office Department, one in the Bureau 

of Engraving and Printing, one in the Veterans Adminis¬ 
tration, and one in the Interstate Commerce Commis¬ 
sion,—but all of them denied any feeling of embarrass- 
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ment or prejudice, in response to inquiry by the plaintiff 
as follows: 

“Would any of you—and if any of you would, 
just rise when I get through with the question— 
feel embarrassed in sitting in the trial of a case 
which involved strong criticisms of the present 
person occupying the office of President of the 
United States and the New Deal plan or program? 
Would you, by reason of your present situation of 
employment by the present administration, feel 
that you would be embarrassed in sitting fairly 
and impartially to determine a question of that 
kind?” 

(No one arose or made answer.) 

Thereupon plaintiff addressed them further as fol¬ 
lows: 

“I take it, from none of you rising, to mean that 
none of you would feel embarrassed, but you feel 
just as free to decide the issue in the case favor¬ 
ably to the person criticizing the present President 
and the New Deal program as if you were not 
holding your Government position.” 

(There was no response.) 

At the conclusion of the examination on the voir dire, 
plaintiff renewed his original objection to the qualifica¬ 
tions of any employee of the Federal Government to sit 
in the trial of this action, claiming disqualification to be 
imputed as matter of law, and challenging on that ground 
each of the nine members of the panel who had admitted 
being employees of the Federal Government. The Court 
overruled the challenges, and allowed the plaintiff an 
exception. 
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Plaintiff exhausted all his peremptory challenges in 
the course of the selection of the ultimate trial panel of 
twelve jurors. Such ultimate trial panel contained three 
employees of the Federal Government,—one an employee 
of the Department of Agriculture (who became foreman 
of the jury), one an employee of the Department of Com¬ 
merce, and one an employee of the Interstate Commerce 
Commission, who served throughout the trial and par¬ 
ticipated in the verdict. 

Two alternate jurors were also impaneled by 
13 order of the Court. Both of these alternate jurors 
were on the panel examined upon the voir dire, and 
they were both employees of the Federal Government, 
one an employee of the Department of Commerce and 
the other an employee of the Post Office Department. 
These two jurors sat as alternates throughout the trial, 
but were excused immediately before the jury retired and 
did not participate in the verdict. 


m. 

EVIDENCE FOR PLAINTIFF 

After the swearing of the trial panel, and the 
210 opening statements to the jury on behalf of the 
respective parties, plaintiff proceeded with his evi¬ 
dence as follows: 


Item 1. The Publication. 

Without objection by defendant, the plaintiff offered 
and read to the jury as plaintiffs exhibit No. 1 issue of 
The Washington Post of April 11, 1942, as to colunm 1 
of page 1 of such issue set forth in paragraph 8 of plain¬ 
tiff’s complaint filed herein, and with agreement between 
the parties, stated to the jury, that 157,457 copies of said 
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issue were circulated altogether, including the District of 
Columbia and the States of the Union, and that the de¬ 
fendant was at the time of such publication, and still is, 
the editor and publisher of said newspaper. 

Item 2. Book Alluded To In The Publication. 

With consent of defendant, the plaintiff thereupon of¬ 
fered and read to the jury as plaintiff's exhibit No, 2, 
and as being the book alluded to in the aforesaid article 
published by defendant, book “THE ROAD TO VIC¬ 
TORY’^ by George E. Sullivan, herein produced as fol¬ 
lows: 

(Instead of the book, which comprises pp. 14-209 
of the transcript of record, being here repro¬ 
duced, 40 separate printed copies thereof are 
lodged with the Clerk of the Court of Appeals, 
along with this Appendix, pursuant to special 
leave granted by said Court). 

Item 3. Testimony of Plaintiff. 

My full name is George Edward Sullivan. I 
211 was born in Washington, D. C., on October 20, 
1881. I have resided in the District of Columbia 
my entire life, with the exception of an absence of about 
three months, in 1903, in Venezuela on a business matter. 

In 1902, when I was 21,1 was admitted to the Bar of 
what was then called the Supreme Court of the District 
of Columbia, which we now call the District Court of the 
United States for the District of Columbia. I was also 
admitted, shortly thereafter, a week or so, to the Court of 
Appeals of the District of Columbia, which is now called 
the United States Court of Appeals for the District of 
Columbia. 
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! At the expiration of three years of active practice, 
which began immediately, I was admitted to the Bar of 
i the Supreme Court of the United States in 1905. I have 
been a member of the Bar of all three Courts ever since. 
I have been engaged in active practice of the legal pro¬ 
fession in the District of Columbia for the entire period, 
1 since 1902, my practice covering various kinds of cases, 
! mostly civil, but also including several important crim¬ 
inal cases. 

! When the Code of Laws for the District of Columbia 
was being considered for amendment or revision, shortly 
I after 1915, by the Supreme Court of the District of 
Columbia and the Bar Association of the District of 
Columbia, by reason of my active experience at the Bar, 
which was recognized, I was appointed as one of a com¬ 
mittee of five nominated by the Court in General Term, 
and also nominated by the Bar Association, to work upon 
the study and consideration, in consultation with the 
Justices, of proposed amendments to the District Code. 

From about 1907 or 1908 on to some time in 1917, a 
' period of about ten years, I was an instructor in law at 
! the Georgetown University Law School, in addi- 

I 212 tion, of course, but not supplanting my legal pro¬ 
fession, because my services as an instructor were 
rendered entirely at the night sessions of the School. 

! My first experience as an author was in October of 
1936, when I published a booklet entitled— 

“ACADEMIC FREEDOM. 

Sinister Deception of Our Youth, Under Guise 
of ‘Academic Freedom,’ by False and Subversive 
! Teaching—^The Outstanding American Problem 

I Imperiling Our Republic.” 

i This pamphlet or booklet contained 33 pages, and re- 
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ceived very wide circulation among various patriotic 
groups. Following its publication, I was a guest speaker 
at the Mayflower, on February 19, 1937, before the Na¬ 
tional Defense Committee of the D. C. Daughters of the 
American Revolution, on the subject ‘TATRIOTIC 
EDUCATION VITAL TO NATIONAL DEFENSE.” 
I have a copy of the address here, and it is available to 
counsel. 

In the following October of that year, 1937, I com¬ 
pleted, after a total research period of nearly two years, 
a booklet entitled “WOLVES IN SHEEP’S CLOTH¬ 
ING”—“An Authentic Portrayal of the Perfidious Pro¬ 
posals of Communism and Socialism in Their Real Set¬ 
ting, as Masks and Devices, employed by amazingly or¬ 
ganized and financially powerful occult forces, bent upon 
world conquest.” The nature and character of that book 
can be gathered from the titles of the fourteen chapters, 
without the necessity for reading the book. I should like 
to read the titles of the fourteen chapters. 

MR. GORDON: I would be inclined to object to that. 
I have no objection to Mr. Sullivan saying that he is 
an author. 

THE COURT: He may show that he is an author 
and what books he has published, and give the back¬ 
ground. That is as far as the Court thinks he can go. 

WITNESS: Now, this last-named booklet was pub¬ 
lished, with my permission, by The Sodality Union of 
Washington, D. C., a Catholic Ladies’ Union for 
213 Sodality, covering all of the Catholic Churches in 
the District of Columbia. A little more than 
30,000 copies of that booklet were distributed in various 
parts of the United States, chiefly in the Nation’s capital. 
I asked and received no compensation for the publication 
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or distribution of that booklet. I donated the right to 
publish it to the Sodality Union. 

My latest book, which is also the next book, “THE 
ROAD TO VICTORY,” which we have been consider- 
! ing here in this trial, was the result of more than six 
I years of active research on my part through various 
I documents in the Congressional Library, and obtained 
I at other places. I had nearly completed my work on the 
book,—^which I was calling, in my preparatory work, 
' “INTERNATIONAL BRIGANDS,”—before December 
7, 1941. But, when that terrible event suddenly came 
I over us, I considered it better to have another title, and 
direct the book to the matter of attaining a real American 
victory,—letting the “INTERNATIONAL BRIGANDS” 
stand aside so far as the title was concerned. So, al¬ 
though, I had fixed upon “INTERNATIONAL BRIG¬ 
ANDS” as the title before December 7, 1941,1 changed 
the title to “THE ROAD TO VICTORY” when the book 
was printed in January 1942. My first chapter in the 
book is an entirely new chapter which had not been pre¬ 
pared for the original book with its title “INTERNA¬ 
TIONAL BRIGANDS.” 

The initial printing of “THE ROAD TO VICTORY” 

I consisted of 5,000 copies. Copies were furnished to a 
i great many members of both Houses of Congress, gratis 
! on my part. The entire expense of the printing was sus¬ 
tained by me personally, with no help or assistance of- 
1 fered or obtained from any source whatsoever, 
i There were donated by me to various persons whom I 
thought should have the book a total of, I should say, 
approximately 500 copies of the book, or, I should say, 
10 per cent of the original printing. Those donations also 
helped to make the book known in various patriotic 
channels. Orders for the book began coming in almost 
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214 immediately. So that during February 1942 (al¬ 
though the book was not printed or any copies re¬ 
leased until January 24,1942) more than $200 was mailed 
in to me from various people in various parts of the 
country for copies of the book. 

In order to help the distribution of the book in the 
interest of public knowledge, I fixed a special reduced 
price on quantity orders of only 60 cents a copy, whereas 
$1.00 was the price fixed for an individual copy. 

The cost to me of the book, printing alone, was approxi¬ 
mately 20 cents a copy. There was added to that the 
cost of shipping, either by express or otherwise, insurance 
in many cases, and envelopes and oflSce expenses. So 
that the total cost to me on each book that would be sold 
at the wholesale rate of 60 cents a copy would be around 
about 30 cents a copy, leaving a margin of profit of about 
30 cents a copy, and leaving to the redistributor a profit 
of about 40 cents per copy above the 60 cents selling 
price to him. 

The sale of my books, both of them, the last two men¬ 
tioned, was largely helped by my being known through¬ 
out the United States as one of the two chief witnesses 
(the other being Maj. Gen. Fries) before the House Com¬ 
mittee on Appropriations in the early part of 1936, in 
investigations then being conducted regarding conditions 
in the Public Schools of the District of Columbia. The 
testimony of Gen. Fries and myself was specially re¬ 
printed from the regular transcript of the testimony be¬ 
fore the D. C. Appropriations Committee which also in¬ 
cluded other matters, and was very widely distributed 
throughout the United States. I have with me one of the 
reprints of the testimony given by Gen. Fries and myself, 
but shall not burden the record by offering it. 

I had expected that the initial printing of only 5,000 
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copies of my last book would be followed by a repeater 
very promptly, and therefore I had the type held by the 
printer for the purpose. But the publication here con¬ 
cerned was made so shortly, April 11,1942, that the orders 
since then have gradually—I wouldn^t say completely 
died out, because I am still getting orders today,— 
215 but became so less extensive that the supply, the 
original supply of 5,000, has lasted up to the pres¬ 
ent time. In fact, I have left about 500 copies which I 
am not permitting the average members of the public to 
have because I am holding them for such important uses 
as may help in solving the plight of our Republic. 

Now, with respect to the effect on me personally of the 
defendant’s publication of April 11, 1942. I have pretty 
broad shoulders. Being a lawyer of 40 years’ experience, 
I can take most any shock. But I am frank to say that 
it was, nevertheless, considerable of a shock to me to read 
this article on the first page, first column, of the Wash¬ 
ington Post on April 11,1942. 

I have not been able to find, and therefore I have not 
alleged here, any provable special loss of legal profes¬ 
sional business. When a lawyer has been practicing 40 
years, he’s had clients come and go, by death and moving 
away. He is dependent more or less upon changing per¬ 
sonnel because of the deaths and movings away which 
necessarily take place. Therefore, it is important to him 
to maintain his standing in his community for the pur¬ 
pose of acquiring new clients that have heard of him and 
that others recommend to him. Those clients that I had 
on April 11, 1942 have persisted in their loyalty to me, 
and not one of them, to my knowledge, has deserted me— 
those that knew me—because of this publication. 

My research work in connection with the subject- 
matter of these books was so extensive, commencing about 
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November 1935, that I should say about one-third of my 
time only—^my office time, I mean—or not more than 
one-half of it, went to my legal profession, the balance of 
it going to this research work. I did, however, devote 
enough time to the legal profession to maintain it, as I 
didn’t feel justified in putting myself on public charity 
and ceasing to provide for the support of my fam- 
216 ily and myself. But I did conscientiously devote 
all possible time to this research work from about 
November 1935 on. In fact, a large part of the research 
work was done by me gratuitously at the request of the 
Federation of Citizens’ Associations of the District of 
Columbia, a group of something like 60 member bodies, 
which made me Chairman of a Special Committee In¬ 
vestigating Anti-Patriotic Propaganda in the Public 
Schools of the District of Columbia. I served during the 
remainder of 1935, and during 1936, and the early part 
of 1937, on that Committee. 

By Mr. Neale (plaintiff’s attorney): 

Q. Mr. Sullivan, did Mr. Meyer ever publish a retrac¬ 
tion of this article? A. He never did, nor any qualifi¬ 
cation of it. 

By Mr. Gordon"^ 

Q. Wasn’t there an article the next day that said that 
you were not the counsel for Hudson? It came out in 
the Post the following day? A. I don’t recall. I don’t 
recall. It may be, but I don’t recall it. The fact is that 
I was not the counsel for Charles B. Hudson. I meant 
to testify to that. 

Q. But the Post the next day said that you had de¬ 
nied that you were? A. I don’t kow. If you show it to 
me I will agree to it. I don’t recall it. 

Q. Weren’t you interested in reading the Post the fol- 
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lowing day? A. I don’t know. I wasn’t very much in¬ 
terested in the Post after they had published that article 
about me. But I had been taking the Post regularly, and 
if it was in there I undoubtedly saw it. 

By Mr. Neale: 

Q. Mr. Sullivan, did you have occasion to observe all 
the other papers in Washington to see if they criticized 
your book as this article did? A. No other paper 

217 in Washington than the Washington Post has 
carried any criticism or condemnation or attack of 

any kind upon my book “THE ROAD TO VICTORY.” 

218 (Mr. Sullivan was then cross-examined by 
to Mr. Gordon, but neither party deems it neces- 
241 sary to print this cross-examination.) 


IV. 

DEFENDANTS RfOTION FOR DIRECTED VERDICT 

The plaintiff thereupon closed his case, and de- 
242 fendant’s counsel moved for a directed verdict on 
the ground that the facts stated in the article were 
true and that the comment in the article was fair com¬ 
ment on a matter of public interest and that no malice 
had been shown. This motion was argued by counsel 
for both sides, and was denied by the court. 


V. 

EVIDENCE FOR DEFENDANT 

243 (Eugene Meyer, Frank L. Dennis, John Joseph 
to Wynn Reisling, and Thomas R. Sard were called 
257 as witnesses and gave evidence on behalf of the 
defendant, but neither party deems it necessary 
to print the record of their testimony.) 
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Dillard Stokes was then called as a witness for the 
defendant and testified as follows: 

Dillard Stokes 

258 Direct Examination 

By Mr. Gordon: 

Q. Will you please state your full name? A. My name 
is Dillard Stokes. 

Q. MLr. Stokes, you are employed by the Washington 
Post? A. Yes, sir. 

Q. And were you so employed on April 10, 1942? 
A. Yes, sir. 

Q. And continuously thereafter? A. Yes, sir. 

Q. Now, Mr. Stokes, I show you an article which is the 
subject of this suit. Plaintiff’s Exhibit 1, here, en- 

259 titled “Contact man of defeatists caught near Nazi 
probe.” Are you the Dillard Stokes who signed 

that article? A. Yes; I signed that article. 

Q. Did you write it? A. Yes, sir. 

Q. Was it published just as you wrote it? A. Yes, sir. 
Q. You remember submitting it to Mr. Riseling? 
A. Yes, sir. 

Q. What happened? A. I wrote the article. 

Q. No. I mean, what happened between you and Mr. 
Riseling? A. Mr. Riseling edited the article, that is, he 
read it, and at one point he looked up to me from the 
article and asked me whether I was sure that a statement 
that I made there was correct. 

Q. Prior to writing this article, Mr. Stokes, had you 
read the book “The Road to Victory!”? A. Yes, sir. 

Q. How did you happen to read it? A. It came to my 
attention in the course of certain investigations that I 
was then making of persons who were suspected of circu- 
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I lating and distributing seditious and subversive propa¬ 
ganda. 

Q. Let me ask you, before I go to that, another ques¬ 
tion. I just want to clear up one thing. Did Mr. 

260 Meyer write any of the article? A. No, sir. 

Q. Did anybody write any of it except your¬ 
self? A. No, sir. 

Q. Did Mr. Meyer ever talk to you about the article 
before it was written? A. No, sir. 

Q. You didn’t see him that night, or anything of that 
sort? A. No, sir; I didn’t see him. 

Q. Did you know Mr. Sullivan when you wrote the 
article? A. I had never seen him. 

Q. You had heard of him as a prominent lawyer? A. I 
had heard of him but I had never spoken to him. 

Q. Had you any animosity against him? A. No, sir. 
I Q. Did you know at that time that Mr. Sullivan had 
ever sued the Post? A. No, I did not. 

! Q. How long have you been with the Post? A. Since 
about the middle of July, 1937. 

Q. Now, let us go back to the book. You say that you 
I had gotten the book and that you had read it? A. I had 
read it. 

Q. Let us see just what this article says: “Although 
he testified for some time, Hudson was taken back to the 
District Jail last night.” Well, he had been hadn’t he? 
A. Yes; he had. 

261 Q. No doubt about that? A. No, sir. 

i Q. Then you say, “He retained Attorney George 

i E. Sullivan.” Now, what was your authority for saying 
1 that he had retained George E. Sullivan? A. I asked the 
Assistant to the Attorney General of the United States, 
Mr. William P. Maloney- 
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MR. SULLIVAN: Just a moment. I object to that 
as hearsay. 

MR. GORDON: Of course, it is only put in to show 
good faith. It is not put in to show the fact, your Honor. 

THE COURT: The Court thinks it is permissible for 
that purpose. 

T]^ WITNESS: I asked Mr. Maloney whether Mr. 
Hudson had obtained a lawyer. I could not ask Mr. 
Hudson himself, because he was in custody. Mr. Ma¬ 
loney told me that Mr. Hudson had said that he was 
retaining Mr. Sullivan. 

262 By Mr. Gordon: 

Q. Now, when you say “Attorney George E. 
Sullivan”—^he is an attorney, isn't he? A. Yes, sir. 

Q. And from this suit his name appears to be George 
E. Sullivan. A. Yes, sir. 

Q. “-^who is himself the author of a defeatist, anti- 

Jewish book-.” Now, he was the author of a book; 

no doubt about that. A. None at all. 

Q. “-^which Hudson sells his readers.” Why did 

you say that, “Hudson sells his readers.” A. Because 
this man Hudson did sell the book to the people who read 
his bulletin, “America in Danger.” He advertised it for 
sale to them. 

Q. I show you a copy of “America in Danger,” Charles 
B. Hudson, dated March 26, 1942, and ask you if you 
had that before you wrote that article? A. Yes, sir. I 
was a subscriber to this bulletin that was issued by Mr. 
Hudson. I subscribed to it in the course of my investi¬ 
gation. 

Q. And you saw this prior to writing your article? 
A. Yes, sir. 

MR. GORDON: I offer it in evidence as Defendant's 
Exhibit 2. 





24 


MR. SULLIVAN: You don’t have to show good faith 
about Mr. Hudson selling the book, because I have al¬ 
ready testified that Mr. Hudson sold the book. I don’t 
know what this adds to it. 

263 THE COURT: What Mr. Gordon is doing is 
to show, I presume, that the reporter had good 
reason to make the statement that he did sell the book. 

MR. SULLIVAN: Well, that has not been questioned, 
because I testified to it myself. 

THE COURT: That is true, but I think the Court 
thinks he has a right to offer the bulletin in evidence. 

MR. GORDON: Yes. I should like to have it marked 
in evidence as Defendant’s Exhibit 2. 

(Copy of the bulletin entitled “America in Dan¬ 
ger” dated March 26, 1942, was marked Defend¬ 
ant’s Exhibit 2 and received in evidence.) 

MR. GORDON: This advertisement is entitled “Amer¬ 
ica in Danger, Charles B. Hudson, Editor, Lecturer,” 
dated March 26,1942. 

It advertises “Atty. Geo. E. Sullivan, Washington, 
D. C., author of ‘The Road to Victory!’ $1. Six for $5.— 
Mailed insured upon receipt of remittance.” 

By Mr. Gordon: 

Q. Now, after you had seen this advertisement- 

MR. SULLIVAN: One second. I don’t think you 
ought to say “advertisement,” because it is not in the 
form of an advertisement for me. It is in the form of 
a paragraph in his bulletin. 

MR. GORDON: Mr. Sullivan is correct. It is a para¬ 
graph in the bulletin that perhaps I improperly called an 
advertisement. 

Here is what it says: “Atty. Geo. E. Sullivan, Wash- 
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ington, D. C., author of 'The Road to Victory!^ 
$1. Six for $5.—Mailed insured upon receipt of re¬ 
mittance.” 

264 By Mr. Gordon: 

Q. Mr. Stokes, the following day Mr. Sullivan 
told you, or someone told you that Mr. Sullivan was not 
Mr. Hudson’s attorney, and you corrected it, isn’t that 
right? A. I was informed on the next day that Mr. Sul¬ 
livan was not Mr. Hudson’s attorney, and I corrected it. 

Q. Mr. Sullivan sent that word to you? A. I don’t 
remember whether I got the word from Mr. Sullivan or 
elsewhere, but I do remember that I got that informa¬ 
tion and that I made the correction. 

MR. SULLIVAN: Have you got the correction there? 

By Mr. Gordon: 

Q. Do we have the Post here with that? Is it in the 
room downstairs? A. It is in the room downstairs. 

Q. Mr. Stokes, why did you say the book was defeatist 
and anti-Jewish? Don’t make too long a speech, but 
just give us an idea in a simple way? A. The book on 
nearly every page has expressions critical of the Jewish 
people and the Jewish religion, and hostile to the Jewish 
people, so for that reason it was apparent to me that it 
was an anti-Jewish book. At a great many places, per¬ 
haps 50 or 60 places, there are expressions in this book 
of Mr. Sullivan’s which are critical of the President, 
which question his motives, which insinuate that he was 
getting the country into war, insinuate that his motives 
were not proper, that he was controlled by what the book 
calls a Talmudic conspiracy. The book at various places 
questions the good faith and the motives of the Allies of 
the United States, particularly Great Britain and 

265 the Russian nation. There are such statements 
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as this, that in this war there can be no victory ex¬ 
cept that of the Talmudic conspiracy, or words to that 
effect. The book, in my judgment, was one that tended 
to cast doubt upon the United States winning victory in 
the war. I felt, it was my opinion, that those expres¬ 
sions were such as to make it a defeatist book, as well 
as an anti-Jewish book. 

Q. Was that your honest opinion, Mr. Stokes? A. Yes, 
sir, and it still is. 

Q. It was your opinion then when you wrote the 
article? A. Yes, sir. 

Q. To you, does the word “defeatist” mean a man is 
an intentional traitor? A. No, sir. If I had meant that, 
I would have said it. 

Q. Or that he is opposed to victory by the United 
States? A. No, sir. 

Q. What do you think it means? A. “Defeatist” is an 
adjective that you would apply to such acts, or words, or 
expressions, as would express doubt of victory, or as 
might tend to make victory less certain, or more difficult. 
You might say a man is a defeatist about our baseball 
team^s chance of winning tomorrow, or about our paper 
being unable to make its deadline tonight. A defeatist 
attitude might be expressed about anything I found 
in that book; relative to Mr. Sullivan’s defeatist atti¬ 
tude about the United States chances of winning the 
war. 

266 Q. Mr. Stokes, tell us something about your 
newspaper experience? A. I had my first job as 
a reported on the New Orleans Item in the latter part 
of 1923. I worked there for some time, and then worked 
for the New Orleans States, another afternoon paper in 
that city, during the time that I was a student at Tulane 
University. In 1926 I left the University and New Or- 
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leans, and I worked on the Mobile Register, which was 
a morning paper in Mobile, Alabama, as a reporter. I 
was next a reporter on a paper called The Star, Lima 
Star, Lima, Ohio. It is not published any more. It was 
merged with another paper there. Then I was a copy 
reader, or copy editor on the Washington Herald, which 
was published in Washington at that time. It has since 
been merged with the Washington Times. From the 
Washington Herald, I went to Louisville, Kentucky, 
where I worked on the Louisville Courier Journal, a 
morning paper, as a reporter, and later as a copy reader 
and make-up editor and news editor, for about seven and 
one-half years. During that time, I also did some work 
on the Louisville Times, which was an afternoon paper 
in Louisville. From the Courier Journal, I went to the 
Associated Press, and I was an editor and correspondent 
in their bureau for about two and one-half years. In 
1937, shortly after the Ohio River floods, I went to work 
for the Chicago Herald Examiner in Chicago as a re¬ 
porter, and from there I came to the Washington Post. 

Q. Mr. Stokes, a newspaper man apparently 
267 lives in a lot of places. Have you gotten some 
prize lately for newspaper work? 

Q. What was that? A. Last June, at the national con¬ 
vention of the American Newspaper Guild, in Denver, I 
was awarded the Heywood Broun Memorial Award for 
newspaper reporting. 

Q. Some question has been made as to the correction 
about Mr. Sullivan being the attorney for Hudson. This i 
is pretty heavy (bound volume of The Washington Post), 
but I will see if I can lift it. 

MR. SULLIVAN: Let me look at it, if you want, and 
I will save you the trouble. I have not seen it recently. 
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MR. GORDON: This is on Sunday, April 12th, 1942. 
Shall I read this? 

MR. SULLIVAN: Yes. 

MR. GORDON: From the Washington Post, April 
12th, page 8: 

^^George E. Sullivan, author of ‘The Road to 
Victory!^ which Hudson offers for sale in the same 
bulletin, which offers Hoffman speeches at 10 
cents, declared yesterday he was not Hudson’s 
lawyer, as Hudson had stated.” 

Page 8, carried over from page 1. The heading is 
“Nazi Probe Quotes Representative Hoffman.” 

That is all, Mr. Stokes. Mr. Sullivan may have some 
questions. 

Cross Examination 

By Mr. Sullivan: 

268 to (Neither party deems it necessary to print the 

275 cross-examination contained on these pages.) 

276 Q. Now, will you give me the page references 
where you claim that George E. Sullivan ex¬ 
pressed a defeatist attitude about the United States 

chances in the war? A. Page references? 

277 Q. Yes, to this book. A. This may take a good 
while. 

Q. I thought you would have it handy. A. I have the 
book. On the sheet that comes before page 5, there is a 
foreword. 

Q. Before page 5? A. Where your foreword is. It 
says there, “Civilization is being crushed. The crushing 
mechanism appears to be directed from behind the scenes 
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with nations controlled like pawns.” And then he says, 
^The American Republic has been drawn into the mael¬ 
strom.” Thus he says that the American Republic is 
being controlled- 

MR. GORDON: A little louder, Mr. Stokes. 

A. He says that the American Republic is being con¬ 
trolled like a pawn. He says that in his foreword. Then 
he says, “Can we expect victory while we remain in the 
dark, or do we need light?” Now, I consider that often¬ 
times, by itself, a man, as there, expressed a doubt of 
victory in this war, and he has said very plainly that the 
American Republic is being controlled like a pawn from 
behind the scenes, but these things, of course, are not to 
be taken one by one. They are to be read together as 
part of the entire book. It would not be fair or proper 
criticism to pluck a phrase out here and there and pre¬ 
tend that was the book. The whole thing is to be taken 
as a whole. 


By Mr. Sullivan: 

278 Q. But, that is one of the items you had in 
mind? A. That is one of the items, sir. 

Q. I just want to get your series of items as a com¬ 
posite whole that you rely upon for your proposition that 
a defeatist attitude is expressed in this book. A. Now, 
on page 5 there is a poem, and the author is not named. 
It begins with, 

“Tis hard to conceive one so vile and low 
Could want his nation beaten by a foreign foe!” 

And, of course, taken by itself, it is a perfectly correct 
statement, but it has introduced the idea in the mind of 
the reader—it has gotten in the remark that there might 
be people like that. 
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(The remainder of the witness’ answer to the 
278 main question covered many pages, and there was 
to then further cross-examination by Mr. Sullivan 

319 and redirect examination by Mr. Gordon, but 

neither party deems it necessary to print the 

same.) 


VL 

GRANTED INSTRUCnONS TO JURY 

320 The instructions given by the Court to the jury 
were as follows: 

The reference to plaintiff in the publication complained 
of as ^^Attorney George E. Sullivan” constitutes an in¬ 
volvement of him in his capacity as a member of the 
legal profession. (Plaintiff’s prayer 6.) 

The reference to plaintiff in the publication com¬ 
plained of as the author of a book necessarily affects 
him in his authorship capacity. (Plaintiff’s prayer 7.) 

In order to render the defendant liable to the plaintiff, 
it is not necessary to show that the publication com¬ 
plained of would cause the plaintiff to be treated with 
contempt by all readers of the publication. If an appre¬ 
ciable number thereof would regard the plaintiff with 
contempt because of the publication, the plaintiff would 
be injured. (Plaintiff’s prayer 8.) 

If the jury find for the plaintiff, you should, in making 
up your award of compensatory damages, take into con¬ 
sideration not only the damage that has accrued, but also 
such damage, if any, as will arise from the defamatory 
words in the future. In computing all such damages, you 
may presume that the plaintiff has sustained such dam¬ 
age as you may consider would be the natural and prob¬ 
able consequence of the publication. The law submits 
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that to your good judgment, without the necessity of any 
detailed proof. The plaintiff should be awarded full 
compensation in damages for all the injury to his feel¬ 
ings, reputation, and vocations as the natural and prob¬ 
able consequences of the publication. (Plaintiff^s prayer 
10 .) 

If the jury find for the plaintiff, plaintiff’s recovery 
of compensatory damages against the defendant is in 
nowise dependent upon the defendant’s approval or rati¬ 
fication of the publication. Defendant became respon¬ 
sible under the law for all such compensatory damages 
resulting from a publication made by his agent or 
321 agents to the wrongful injury of another in the 
conduct of the defendant’s business, and the de¬ 
fendant’s lack of knowledge or approval of the wrong 
done is immaterial. (Plaintiff’s prayer 11.) 

The jury are instructed that the truth is an absolute 
defense in an action for libel, and if they find that ‘The 
Road to Victory” was in fact a defeatist, anti-Jewish 
book, as those words would be understood by ordinary 
readers of The Washington Post, their verdict must be 
for the defendant. (Defendant’s prayer 2.) 

The jury are instructed not to consider the question of 
damages unless they first determine to find a verdict for 
the plaintiff. If they determine to find a verdict for the 
plaintiff they may award to the plaintiff such damages 
as they believe to be fair and just with a view to com¬ 
pensating the plaintiff for such injuries as they find, 
from all of the evidence, have been sustained by reason 
of the publication complained of. They may not award 
punitive or exemplary damages to the plaintiff in this 
case. (Plaintiff’s prayer 5.) 

These constituted all of the instructions which were 
granted. 
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m 

DENIED mSTRUCnONS TO JURY 

The following prayers for instructions were offered by 
the parties and were denied by the Court. 

Plaintiff’s Prayer No. 1 

In considering the publication complained of, you 
should do so from the standpoint of how it would be 
understood by ordinary readers from the entire context 
thereof, in determining how it would affect the plaintiff, 
and should pay no attention, in reaching such determina¬ 
tion, to testimony given by Dillard Stokes as to what he 
meant by the language used. (Rej ected.) 

Plaintiff’s Prayer No. 2 

The Court instructs you, as a matter of law, that the 
word ‘‘defeatist” as used in the publication complained 
of would be understood by ordinary readers to mean that 
plaintiff is the author of an Un-American book opposed 
to victory of the American Republic over its enemies. 
(Rejected.) 

321-1 Plaintiff’s Prayer No. 3 

The Court instructs you, as a matter of law, 
that plaintiff’s book “The Road to Victory” is not a de¬ 
featist book, and that there is no basis or semblance of 
basis for considering it as a defeatist book. (Rejected.) 

Plaintiff’s Prayer No. 4 

The Court instructs you, as a matter of law, that the 
word “anti-Jewish” as used in the publication complained 
of would be understood by ordinary readers to mean that 
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plaintiff is the author of a book supporting Un-American 
racial prejudice against persons of Jewish origin. (Re¬ 
jected.) 

I 

Plaintiff’s Prayer No. 5 

The Court instructs you, as a matter of law, that plain¬ 
tiff’s book ‘‘The Road to Victory” is not an anti-Jewish 
book, and that there is no basis or semblance of basis for 
considering it as an anti-Jewish book. (Rejected.) 

Defendant’s Prayer No. 1 

The jury are instructed to render a verdict for the 
defendant. (Rejected.) 

Defendant’s Prayer No. 3 

The jury are instructed that if they find that the words 
“defeatist” and “anti-Jewish” as used in the article in 
The Washington Post would be understood by ordinary 
readers of the article to be statements of opinion, criti¬ 
cism, or comment, rather than statements of fact, and if 
they find that an honest and intelligent man might have 
expressed the opinion that “The Road to Victory” was 
a defeatist, anti-Jewish book, their verdict must be for 
the defendant, unless they find by a preponderance of 
the evidence that the criticism or comment was not made 
by the defendant in good faith. (Rejected.) 

322 Defendant’s Prayer Na 4 

The jury are instructed that in order to deter¬ 
mine that it was fair criticism or comment to call “The 
Road to Victory” a defeatist, anti-Jewish book, it is not 
necessary that the jury agree with this criticism or com¬ 
ment, or that the jury consider that a majority of reason- 
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ably minded men would agree with it. If the jury believe 
that such comment or criticism is an opinion which might 
reasonably be held by one who had read the book, al¬ 
though not necessarily the correct or most reasonable 
opinion, they are instructed to find that the criticism or 
comment was fair. (Rejected.) 


vni. 

322 DISCUSSION BEFORE THE COURT 

REGARDING PRAYERS 

During the argument on the prayers, which was made 
to the Court out of the presence of the jury, the follow¬ 
ing occurred: 

323 THE COURT: Gentlemen, before you begin 
to consider the prayers in detail, I notice that 

the theme seems to run through the prayers offered by 
both plaintiff and defendant, that the question is how 
the matter would be considered by the ordinary reader. 

Now, what is the authority for that rule? My impres¬ 
sion is that it is a question of what the jury thinks about 
it, and not what the jury thinks about what somebody 
else thinks about it. 

MR. GORDON: Well, if the Court please, I think I 
could find it in the books. That is an instruction that 
I have gotten in a great many libel cases; that the jury, 
of course, are to determine what the language means, and 
in determining what the language means they take the 
viewpoint of the ordinary reader. I really don’t think 
it makes any difference. 

THE COURT: Well, they naturally would not- 

MR. GORDON: The jury are ordinary people. If 
your Honor thinks that confuses them, why, leave it out, 
so far as I am concerned. 
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MR. SULLIVAN: That is the language of the 
324 standard instruction No. 1 in the book of standard 
instructions. 

THE COURT: I know, but those are not written by 
any Court of last resort. 

MR. SULLIVAN: Oh no, but they are taken from a 
number of decisions. 

MR. GORDON: As far as I am concerned, if the 
Court please, that language can go in or go out. I agree 
with you, that it doesn't make any difference. 

MR. SULLIVAN: It is for this jury to decide what 
meaning was conveyed by the article to the ordinary 
reader, they standing in a special situation to fairly deter¬ 
mine what would be conveyed to the ordinary reader. 
Now, that is all there is to it. That is all the language 
I referred to there meant. 

THE COURT: Well, if both of you agree, I am not 
going to take any issue, but it does seem to the Court 
that it is for the jury to decide whether or not this book 
was a defeatist book. It is their opinion, and not an 
opinion of what somebody else would think about it; 
that is exactly my view. But if you all agree to that, I 
am not going to take any issue; if both sides agree they 
think it is what the ordinary reader would believe about 
it. It practically means the same thing. 

MR. SULLIVAN: I was talking about something 
else. We have two interpretations here- 

THE COURT: I am talking about the broad question 
now, whether in any instruction that should be stated; 
whether it is the interpretation the jury would place upon 
a book or the interpretation which the jury thinks a gen¬ 
eral reader would place upon the book, and the Court 
is of the opinion it is the interpretation the jury would 
put upon it and not what the jury thinks the gen- 
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325 eral public would think about it. 

MR. SULLIVAN: That relates to the book 
itself rather than to the article itself. So far as the 
article itself is concerned, I have asked an instruction 
which is a uniform instruction here that they are to- 

THE COURT: Just because some lawyer wrote an 
instruction that no Court of Appeals has ever passed 
upon, I am not bound by it, you know, and I am not much 
interested in it, as a matter of fact. 

MR. SULLIVAN: I don’t think it makes any real 
distinction, because the jury are not to construe the 
article in accordance with any strange or special method, 
nor in accordance with an viewpoint or cause maintained 
by Mr. Meyer or George E. Sullivan, but they are to con¬ 
strue the article in accordance with what they find would 
be its natural effect upon the public mind, upon the pub¬ 
lic reader. I think that is sound and I think that also 
would apply to a book. 

THE COURT: To what? 

MR. SULLIVAN: To the book itself; to The Road 
to Victory. 

THE COURT: If it applies to one, it applies to the 
other, of course. 

Now, gentlemen, have you agreed on any of these 
prayers? 

MR. GORDON: We haven’t had an opportunity. 
Some of Mr. Sullivan’s prayers seem to be all right to 
me, but if we could run through them- 

THE COURT: Suppose you do that. 

MR. GORDON: Shall we take his first, or mine first? 

THE COURT: All right. We will take his first. 

MR. GORDON: Prayer No. 1: 

326 “In considering the publication complained of, 
you should do so from the standpoint of how it 
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would be understood by ordinary readers from the entire 
context thereof,”- 

I had thought that was correct, I will admit, if the 
Court please; that much, but I would not say that you 
could not pay any attention to the testimony of Stokes. 

I would certainly object to the last two phrases in the 
prayer. 

MR. SULLIVAN: Mr. Stokes’ testimony in regard to 
it was admitted, with the express limitation that it only 
went to his good faith. 

MR. GORDON: You mean you want to exclude all 
the testimony that he gave, his interpretation of that 
book, and that they pay no attention to it? 

MR. SULLIVAN: This does not talk about the book. 
This talks about the publication. This prayer is directed - 
to the publication I am suing on. 

MR. GORDON: There is no such idea as that. I 
have decisions right in the District of Columbia. For 
instance, here is the case of Warner against Baker. 

THE COURT: Of course, Mr. Gordon, I guess it is 
true that Mr. Stokes’ testimony, as to his justification 
for making the statement that he did about the book, can¬ 
not be taken as substantive evidence of what the book 
was, you know. 

MR. GORDON: May I call your Honor’s attention 
to a case on that? 

THE COURT: Surely. 

MR. GORDON: If the Court please, it is my under¬ 
standing that it is always permissible for the au- 
327 thor of an article to testify in these cases as to 
what he meant by the article, you see. For in¬ 
stance, that has been held by the Court of Appeals. 

THE COURT: That would be for the purpose of 
showing his good faith, wouldn’t it? 
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! MR. GORDON: No; for the purpose of showing 
what the article means. He has a right to do that. 

In Warner versus Baker it was held that testimony of 
I a defendant to explain to the jury the meaning he in¬ 
tended to convey by the words in an alleged libelous 
i article is essential to determine whether the meaning 
ascribed by the innuendo is correct. 

THE COURT: Well, if it is a question of libel per se, 
there is no necessity for innuendo. 

MR. GORDON: In this case Mr. Sullivan says that 
I the article means that he is traitorous, and so forth. Mr. 

I Stokes says, in his opinion, he didn’t mean that; that he 
simply meant that the book was defeatist, which might 
be just by dumbness or mischance, whatever you choose 
' to call it, and I think that the testimony of Mr. Stokes 
I that we have had is clearly admissible for all purposes, 
and it would not be right to tell the jury not to pay any 
attention to it. 

THE COURT: Well, I would not want to grant that 
prayer as written. 

MR. GORDON: You would not want to grant it? 

THE COURT: Not as written, but so far as I can 
see now, Mr. Stokes explained all why he felt justified 
in designating the book as he did, which would not be 
substantive evidence as to whether the book could justi¬ 
fiably be so designated. You think so? 

328 MR. GORDON: Your Honor, I disagree with 
that. We have had over and over again in these 
libel cases people testify to just that thing; the man who 
wrote the article was allowed to explain what he meant 
by it and why he wrote it. 

THE COURT: Of course, you did not ask him any¬ 
thing about that. 
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MR. GORDON: Oh, yes; I did. I asked him a little 
bit and Mr. Sullivan went into it more. 

THE COURT: It was brought out on cross-examina¬ 
tion. 

MR. GORDON: On direct also. May I show you? 

THE COURT: Yes. 

MR. GORDON: I asked Mr. Stokes on direct: 

“Question. Mr. Stokes, why did you say the book was 
defeatist and anti-Jewish ? Don’t make too long a speech, 
but just give us an idea in a simple way. He replied: 

“Answer. The book on nearly every page has expres¬ 
sions critical of the Jewish people and the Jewish relig¬ 
ion, and hostile to the Jewish people, so for that reason 
it was apparent to me that it was an anti-Jewish book. 

“At a great many places, perhaps 50 or 60 places, there 
are expressions in this book of Mr. Sullivan’s which are 
critical of the President, which question his motives, 
which insinuate that he was getting the country into war, 
insinuate that his motives were not proper, that he was 
controlled by what the book calls a Talmudic conspiracy. 
The book at various places questions the good faith and 
the motives of the Allies of the United States, 
329 particularly Great Britain and the Russian nation. 

“There are such statements as this, that in this 
war there can be no victory except that of the Talmudic 
conspiracy, or words to that effect. 

“The book, in my judgment, was one that tended to 
cast doubt upon the United States winning victory in 
the war. I felt, it was my opinion, that those expres¬ 
sions were such as to make it a defeatist book, as well 
as an anti-Jewish book.” 

Now, I did not want to take an hour or two to go into 
that, but that does cover the whole thing. That was 
admitted without any objection. 



40 


THE COURT: That is his conclusion. 

MR. GORDON: Yes, sir. 

THE COURT: That is his explanation. That is his 
justification. That is his alleged justification, but that 
certainly cannot be taken as substantive evidence of what 
the book contains. 

MR. GORDON: Well, of course, the book itself has 
been read to the jury. 

THE COURT: I know it has. 

MR. GORDON: I don't suppose Mr. Sullivan means 
that. It sounds as though he is telling the jury- 

THE COURT: I will not grant that instruction. 

MR. GORDON: Well, that is all right, your Honor. 
Maybe you and I are entirely in accord. 

THE COURT: I will not grant that instruction as 
offered, but my opinion is that what Mr. Stokes was 
doing was attempting to justify himself, and that 
330 his testimony cannot be taken as substantive evi¬ 
dence of whether the book is or is not a defeat¬ 
ist book. 

MR. GORDON: Well, I thought his testimony was 
going to the proposition that the statement that he made, 
that it was a defeatist, anti-Jewish book, was true. He 
showed the passages from the book that tended to show 
that his statement was true, and that it was fair com¬ 
ment. He was asked to show the passages of the book 
on which he made that statement. He did. I don't see 
how I can tell the jury to forget everything that he said, 
in trying to determine whether it was true or not. 

MR. SULLIVAN: I agree with your Honor's view¬ 
point entirely. 

THE COURT: His Honor had not finished thinking 
about it yet. It seems to me as far as the jury could 
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go would be to consider the validity of Mr. Stokes^ 
article. 

MR. GORDON: Sir? 

THE COURT: As far as the jury could go in con¬ 
sidering his testimony would not be considering it as 
substantive evidence, but they may consider its validity 
as an article. I don't see how you can go any further 
than that. 

MR. GORDON: They, of course, must make up their 
own minds whether they agree with him or not. 

THE COURT: They have got a right to consider 
what he said as an article, but they certainly cannot- 

MR. GORDON: It is not binding on anyone, of 
course; I do not contend that it is; just part of the case, 
part of what they hear. 

THE COURT: Well, we want to get it right, because 
it is a rather novel question. 

331 MR. GORDON: Yes. Well, I would object to 
Plaintiff's No. 1 as it stands and ask that it 
be denied. 

THE COURT: Well, I cannot grant that prayer as 
offered. After a while it may be remedied in some way. 

Now, the second prayer. 

MR. GORDON: The second prayer I object to, be¬ 
cause he is asking you to take the case away from the 
jury. The way my prayers are now framed, I am trying 
to leave everything to the jury. And I object to No. 2. 

THE COURT: It seems to me, gentlemen, that the 
jury have got to pass upon the meaning of the word 
“defeatist." 

MR. GORDON: Of course. 

MR. SULLIVAN: I merely want to say- 

THE COURT: I am not in any better position to 
pass on that than they are, you know. 
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MR. SULLIVAN: I just want to save the point. 
THE COURT: AU right. 

MR. SULLIVAN: I understand your Honor ruled 
yesterday on it and I don't want to take any further 
time, and I just want to save the point. 

THE COURT: AU right, sir. 

MR. SULLIVAN: And exception. Denied with an 
exception. 

THE COURT: Then I deny both of these prayers. 
MR. GORDON: I object to No. 3 for the same reason. 
THE COURT: Denied. 

MR. GORDON: And I object to No. 4 for the same 
reason. 

THE COURT: No. 4 is denied. 

MR. GORDON: I object to No. 5 for the same rea¬ 
son. I have no objection to No. 6. 

332 THE COURT: No. 6 is conceded. Mark that 
^‘Conceded.” 

MR. SULLIVAN: Your Honor has denied plaintiff's 
prayers to and including 5? 

THE COURT: Yes, sir. 

MR. SULLIVAN: And allows an exception to the 
plaintiff? 

THE COURT: Yes, sir. 

333 MR. GORDON: Of course, in my first instruc¬ 
tion I am simply renewing the motion I made, and 

I have no more to say about that. 

THE COURT: Yes. That instruction is refused. 
MR. GORDON: As to the rest of them, I have en¬ 
deavored to leave the whole thing to the jury. 

THE COURT: Now, the second prayer, as I under¬ 
stand it, you gentlemen seem to agree on. 

MR. SULLIVAN: WeU, I cannot agree on it, because 
I would be waiving my exceptions to the proposition 
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that as a matter of law there is no basis for this, but I 
think that it is in accord with your Honoris ruling. 

THE COURT: In other words, you think it is a ques¬ 
tion how the word is to be understood by the ordinary 
reader. 

MR. SULLIVAN: On that point, yes. 

THE COURT: If you both agree, I will grant it. 

MR. SULLIVAN: But I do not agree that that is a 
matter of fact open here, but as a matter of law I claim, 
in accordance with the prayers- 

THE COURT: You think the Court should instruct 
the jury to find a verdict for the plaintiff? 

MR. SULLIVAN: Not that, your Honor, but should 
find for the plaintiff, but not as to the amount of the 
damages. 

THE COURT: Yes. 

MR. SULLIVAN: No. 2 is granted, with .an excep¬ 
tion. I object to No. 3. That is very confusing. 

MR. GORDON: I don^t think so. I worked very 
hard on that. 

THE COURT: I can see that it has been worked 
hard on. 

MR. GORDON: May I explain this to you a little 
bit? Of course, what I did yesterday was ask you to 
find, as a matter of law, that anybody would think 
334 that this was comment, and fair comment. Now, 
of course, your Honor has decided against me on 
that, and I want such a prayer as will leave that ques¬ 
tion to the jury. 

Now, your Honor read yesterday from the Bonner 
case which, of course, is the law here in the District of 
Columbia, and states the law as I always understood it, 
anyway. The idea of that case and all the other cases 
that we have is in harmony, and it is simply this, that 
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as regarding facts, the law in this jurisdiction is that for 
the defendant to defend a case, it must be true. 

Now, the Bonner case points out that in some juris¬ 
dictions that is not so. If a man has reason to think 
facts are true why he can say that, but here in the Dis¬ 
trict of Columbia facts must be true, but anyone com¬ 
menting on any matters of public interest, such as the 
acts of public men, the nature of a book, those are things 
which are not susceptible in many cases of exact deter¬ 
mination, whether they are true or false. They are opin¬ 
ions as to which reasonable men might differ, and if the 
opinion or comment is one which a reasonable man might 
have, based on the facts, then, unless there is malice, that 
is qualified privilege. 

Now, that was first laid down in the Ashford case, 
and if your Honor would care to, I could read you some 
of it, but that is well established. 

Now, let us try to apply that to this case. The fact 
of the matter is that George Sullivan wrote a book. That 
is the fact. There is no doubt about that whatever. If 
he had not written a book, if he had not been the author 
of the book, no matter how innocent we had been, we 
would have libeled him, you see. But, as to that 
335 fact, of course, that is established. 

Now, was the book a defeatist book or an anti- 
Jewish book? Those are matters of opinion as to which 
reasonable men might differ. Some people might call it 
an anti-Jewish book; some people might not. Some 
people might call it a defeatist book, and some might not. 

Now, your Honor yesterday made the suggestion, when 
we just say it is a defeatist, anti-Jewish book, without 
giving first the contents of the book and saying upon 
what we bases the information, that it was a defeatist 
book, an anti-Jewish book, that we are not permitted to 
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use words of that sort, or else we have to stand the con¬ 
sequences if they are not true; but, I submit to your 
Honor that such words as “defeatist” and “anti-Jewish” 
are not words which denote to the ordinary reader or to 
the jury or to you or me a statement of fact. 

If I say to you a book is anti-Jewish, you know I am 
expressing my opinion. 

THE COURT: Now, Mr. Gordon, I thought about 
that a lot last night. Just let me interrupt you a moment. 

MR. GORDON: Yes, sir. 

THE COURT: We are right in the midst of a war 
and everyone is intensely concerned about it. Now, at 
this particular time to say that a man wrote a defeatist 
book is almost like calling a man a traitor; guilty to be 
punished for treason. It doesn^t seem to me it is a ques¬ 
tion of anything except as to whether or not it is a de¬ 
featist book. In other words, suppose he said he wrote 
a worthless book. That simply means that he didn’t 
use good judgment in writing the book, but it does not 
separate him from the rest of society. It doesn’t 
336 point the finger of condemnation, universal con¬ 
demnation, on him, like the word “defeatist,” when 
we are in the midst of a war. That is a different prop¬ 
osition. 

MR. GORDON: I didn’t mean to interrupt you. 

THE COURT: That is all right. 

MR. GORDON: Excuse me, sir, but that point that 
your Honor is just talking about now was what the Court 
was talking about in the Potts case. There was the ques¬ 
tion about the Trojan horse, which was the same kind 
of a thing. 

Now, if the Court please, let me make this suggestion 
to you—I don’t want to argue this at length. 
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THE COURT: That is perfectly all right. It is very 
interesting. 

MR. GORDON: Let me make this suggestion. Your 
Honor’s opinion might be right; certainly I don’t say it 
is unreasonable; but the fact that your Honor might 
think that is no reason for you to prevent the jury having 
a crack at it, just the same way as you did yesterday. 

THE COURT: I don’t want it to be understood for 
one minute that the Court has expressed an opinion that 
this book is not a defeatist or anti-Jewish book. I don’t 
want that to be understood. 

MR. GORDON: I don’t mean that. 

THE COURT: No. 

MR. GORDON: Let me put it this way. Yesterday, 
you see, I was arguing that the case ought to be taken 
from the jury on the theory that anybody could see, from 
looking at this, that they were questions of opinion. Now, 
your Honor was inclined to disagree with me, and I, of 
course, accepted that decision. 

337 I am now arguing the other side of the thing— 
that the matter ought to be permitted .to go to 
the jury because, although you or I might have opinions 
about what these words meant, after all, isn’t that a thing 
for the jury? 

Would you mind looking at my instruction No. 3, with 
that in mind? 

THE COURT: Don’t you leave that to the jury in 
your second prayer? 

MR. GORDON: Not the same way. It is a differ¬ 
ent thing to say that it is true. 

Under the second prayer, that is my defense of truth. 
The third prayer is the defense of fair comment, that is, 
the jury doesn’t have to agree with me, but if they think 
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it was a reasonable thing to say in all the circumstances, 
then they can find for the defendant. 

A prayer similar to that, of course, is one that I have 
had granted, not in book cases, but in cases involving 
political matters, a number of times, and I think that is 
what the Court said in the Ashford case. 

THE COURT: Do you wish to be heard, Mr. Sul¬ 
livan? 

MR. SULLIVAN: Yes, your Honor. I respectfully 
submit that the expression “fair comment’^ in the first 
place about something that is libel in a newspaper and 
also to others, means exactly what it says. A person 
may make fair comment in regard to matters and facts 
which are truly stated in connection with the comment, 
so that the hearer or reader may be able to judge it him¬ 
self, as to the worth or worthlessness of the comment, 
the fairness or unfairness of it, because he has disclosed 
to him in the same connection the correct state- 
338 ment of what is the matter that is being com¬ 
mented upon. 

But here there was no such thing. There was an 
avoidance of any recital of anything except the com¬ 
ment, as they called it, which is really stigmatization of 
the plaintiff. 

Now, all of the decisions, including the Bonner case, 
recognize very clearly that that is not fair comment; 
that fair comment cannot involve a distortion of fact, 
no matter how much good faith there may be in the 
comment. The Bonner case is very explicit on that. 

MR. GORDON: Of course, in this thing, it is my 
theory that there isn^t any distortion of fact. The fact 
is you wrote the book. That is correct. The rest is 
comment. 

MR. SULLIVAN: But you have already a prayer 
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that deals with that, but now you want to say whether 
what you stated was true or not that you can still escape 
liability if the jury thinks that the defendant or his agent 
did, without malice, make this stigmatization of the 
plaintiff and this book. Now, that is contrary to the 
Bonner decision. 

THE COURT: Well, I will hear you on the question 
of punitive damages. 

MR. SULLIVAN: I have two books here which I can 
hand up to your Honor, one is Volume 36, Corpus Juris, 
pages 1236 and 1237, and the other is Volume 37, Corpus 
Juris, dealing with malice. 

THE COURT: The Court cannot grant the prayer 
for punitive damages. The Court grants the 10th prayer 
in connection with the defendant’s 5th prayer. 

MR. SULLIVAN: And your Honor will allow me an 
exception to the granting of the 5th prayer for the 
defendant? 

339 THE COURT: Yes, sir. 

MR. SULLIVAN: And also to the denial of 
the plaintiff’s 12th and 13th prayers? 

THE COURT: These two are denied and there is an 
exception. 

Now, the Court refuses the defendant’s 3rd and 4th 
prayers. 

MR. GORDON: If the Court please, may I make an 
inquiry? We now have covered all these prayers, and 
Mr. Sullivan and I have what used to be called an excep¬ 
tion to all the ones which are denied, I suppose? 

THE COURT: Yes, sir. 

MR. GORDON: Now, your Honor, may it be under¬ 
stood that it is not necessary for us again to object to 
an5dihing that you put in the charge, which merely re- 



49 




peats what you are doing in granting or denying these 
prayers, or what is your practice on that? 

THE COURT: It is very probable that I will add but 
very little, because I think the prayers cover the case. 
This Court prefers to not do anything or say anything, if 
possible, to give the jury the slightest idea of the Courtis 
view, and therefore I prefer for counsel to read their 
granted prayers to the jury in the course of their argu¬ 
ment, and then if the Court thinks that the granted 
prayers cover the case, then the Court does not under¬ 
take to review or go into an elaborate explanation at all. 
Under the federal rules I have to read the prayers myself. 
MR. GORDON: We could read our own; can’t we? 
MR. SULLIVAN: Yes, indeed. 

MR. GORDON: The only question I had was, I 
wanted to make sure when your Honor charged, if 

340 you gave any, or whatever happens with the jury 
when it is all over, that it won’t be necessary for 

either Mr. Sullivan or myself to renew any objections 
we made as to the grounds for which prayers were denied. 

THE COURT: Everything that the Court does, that 
you don’t like, you have an exception. 

MR. GORDON: Without renewing it? 

THE COURT: Yes. 

MR. GORDON: Thank you very much. I don’t want 
to be jumping up right at the end of the case. 

341 IX. 

COURTS SUBMISSION TO JURY 

The case was then argued to the jury. Mr. Sullivan 
made an opening argument on behalf of the plaintiff 
during which he read to the jury the prayers which had 
been granted on behalf of the plaintiff and the defendant. 
Mr. Gordon made an argument on behalf of the defend- 
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ant. Mr. Sullivan then made a closing argument on 
behalf of the plaintiff. 

The following then occurred: 

342 THE COURT: Ladies and gentlemen, the 
Court is of the opinion that it could serve no pur¬ 
pose to review the facts in the case. They have been 
gone over very, very thoroughly. 

The Court is also of the opinion that the prayers, the 
instructions, which the Court granted at the instance of 
the plaintiff and the defendant, sufliciently explain the 
law to you. 

It is not necessary for the Court to go into that matter 
any further, except to call your attention to the rule in 
all civil cases that the burden of proof is always upon the 
plaintiff to establish his position by the weight of the 
evidence. 

You may retire. 

MR. NEALE: If your Honor please, how about the 
extra jurors? We have fourteen jurors here. 

THE COURT: The two jurors, the extra jurors, need 
not go into the jury room. 

(Thereupon, at 2:30 o’clock p. m., the jury retired* to 
consider their verdict.) 


343 Memo, of verdict and judgment for defendant 
February 19,1943. 


344 X. 

MOTION BY PLAINTIFF FOR NEW TRIAL 
FILED MARCH 1, 1943 

The plaintiff moves the Court to set aside the verdict 
and judgment herein, and to grant a new trial of the 
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above action, upon each of the following several and 
separate grounds: 

I. Error of the Court in refusing plaintiff’s first prayer 
for instruction to the jury. 

II. Error of the Court in refusing plaintiff’s second 
prayer for instruction to the jury. 

III. Error of the Court in refusing plaintiff’s third 

prayer for instruction to the jury. 

IV. Error of the Court in refusing plaintiff’s fourth 

prayer for instruction to the jury. 

V. Error of the Court in refusing plaintiff’s fifth 
prayer for instruction to the jury. 

VI. Error of the Court in granting defendant’s second 
prayer for instruction to the jury. 

VII. Error of the Court in charging the jury that the 
burden of proof was upon the plaintiff ‘‘to estab¬ 
lish his position by the weight of the evidence.” 

VIII. Because the verdict is contrary to the evidence, 
and supported by no evidence. 

IX. Because the verdict is contrary to the law. 

X. Because the verdict is so wholly without basis as 
to strongly offend the moral sense of the judicial 
mind. 

345 XI. Plaintiff was deprived of fair and impar¬ 
tial jury panel from which to strike by four 
peremptory challenges, as provided in D. C. 
Code, Title 11, Sec. 319, due to Court’s refusal 
to exclude from the jury panel nine members 
holding positions under the Executive Branch of 
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the U. S. Government, from which condition bias 
should be imputed as a matter of law in the trial 
of a case involving strong criticism of the “New 
Deal” Administration. 

XII. After exhausing his peremptory challenges, three 
of such employees of the Executive Branch of 
the U. S. Government still remained to try plain¬ 
tiff's case, and actually sat through the trial and 
participated in the verdict for defendant. 

Wm. J. Neale, 

815 15th St. N. W. 

Attorney for Plaintiff. 


345 Memo, of hearing and denial March 15, 1943 
of plaintiff's motion for new trial. 


346 Memo, of filing April 3,1943 of notice of appeal 
by plaintiff from final judgment. 


346 Memo, of cost bond on appeal by plaintiff ap¬ 
proved and filed April 3,1943. 


347 XL 

PLAINTIFFS POINTS ON APPEAL 

Plaintiff's points on his appeal herein are as fol¬ 
lows: 

1. It was error for the trial Justice to refuse to instruct 
the jury to the effect requested by plaintiff in his 
first prayer, namely, to consider the publication com¬ 
plained of from the standpoint of its understanding 
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by ordinary readers from its context, and to disre¬ 
gard witness Stokes^ testimony as to what he meant 
by the language used. 

2. It was error for the trial Justice to refuse to instruct 
the jury to the effect requested by plaintiff in his 
second prayer, that, as a matter of law, “defeatist’^ as 
used in the publication complained of would be un¬ 
derstood by ordinary readers to mean that plaintiff is 
the author of an Un-American book opposed to vic¬ 
tory of the American Republic over its enemies. 

3. It was error for the trial Justice to refuse to instruct 
the jury to the effect requested by plaintiff in his 
third prayer, that, as a matter of law, plaintiff’s book 
“The Road to Victory” is not a defeatist book, and 
that there is no basis or semblance of basis for con¬ 
sidering it as a defeatist book. 

4. It was error for the trial Justice to refuse to instruct 
the jury to the effect requested by plaintiff in his 

fourth prayer, that, as a matter of law, “anti- 

348 Jewish” as used in the publication complained of 
would be understood by ordinary readers to mean 
that plaintiff is the author of a book supporting Un- 
American racial prejudice against persons of Jewish 
origin. 

5. It was error for the trial Justice to refuse to instruct 
the jury to the effect requested by plaintiff in his 
fifth prayer, that, as a matter of law, plaintiff’s book 
“The Road to Victory” is not an anti-Jewish book, 
and that there is no basis or semblance of basis for 
considering it as an anti-Jewish book. 

6. It was error for the trial Justice to assume the pres- 

, ence of a basis for treating plaintiff’s book “The Road 

to Victory” as a defeatist, anti-Jewish book, by the 
granting of defendant’s prayer No. 2. 
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7. It was error for the trial Justice to instruct the jury, 
on his own motion, after the close of the arguments 
to the jury, and without advance intimation that he 
so intended, “that the burden of proof is always upon 
the plaintiff to establish his position by the weight of 
the evidence,” which, as applied to the special situa¬ 
tion in this case, misled the jury into believing that 
plaintiff had the burden of proving that he had not 
written a defeatist, anti-Jewish book. 

8. It was error for the trial Justice to refuse to exclude 
from the jury panel employees of the Federal Gov¬ 
ernment (whose continuance in oflBce could be ended 
at any moment by New Deal officials), since plaintiff’s 
book herein concerned contains a very serious attack 
upon the New Deal and its heads, and, in consequence, 
disqualification to sit in this case must be imputed to 
all such employees conclusively and as a matter of 
law, even though they may claim to be free and un¬ 
biased : and, by reason of such error, plaintiff was 

349 deprived of a fair and impartial jury panel, in the 
first instance, from which to strike by four per¬ 
emptory challenges as conferred by Title 11, Sec. 319, 
D. C. Code, but was required to use such challenges 
to get rid of disqualified members of the panel, yet 
without a sufficient number of such challenges to get 
rid of all of them, with the result that three of such 
disqualified members actually sat upon the trial of 
plaintiff’s case and participated in the verdict against 
plaintiff. 

9. Since the publication by defendant of the article com¬ 
plained of herein was admitted, and since the mean¬ 
ing of the article as regards the plaintiff was clear 
and unambiguous, and clearly libelous per se, and no 
semblance of justification was shown by the defend- 
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ant, the trial Justice erred, as matter of law, in not 
holding the verdict for defendant to be contrary to 
the evidence and contrary to law, and in not granting 
plaintiff’s motion for new trial. 

Wm. J. Neale, 

815 15th St. N. W. 

Attorney for Plaintiff. 
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REPLY BRIEF FOR APPELLANT 


This reply brief is more lengthy than usual, due to organ¬ 
ized confusion and ingenious sophistry in appellee's brief 
which must be answered. 

APPELLEE’S SO-CALLED STATEMENT OF CASE 

Appellee has elected to ignore entirely appellant’s state¬ 
ment of the case in appellant’s brief, instead of attempting 
to point out wherein appellant’s statement is claimed to be 
either incorrect or incomplete as Rule 17 contemplates. Ap¬ 
pellee has tendered a proposed substitute so distorted, con¬ 
fused and adroitly incomplete (as will be shown in detail 
hereinafter) that the real nature of the case becomes almost 
unrecognizable. 

At one point appellee claims (Appellee’s Brief p. 6) that 
the jury reached their verdict “only on the issue of truth,” yet, 
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a little further on, appellee admits that the Court submitted 
two supposed “problems” to the jury— 

“(1) to determine how ordinary readers would under¬ 
stand the words ‘a defeatist, anti-Jewish book,’ and (2) 
whether or not ‘The Road to Victory’ was in fact such 
a book.” (Appellee’s Brief p. 7.) 

Without a fair and realistic treatment of these so-called 
“problems,” in their relation to one another, and with refer¬ 
ence to the true state of the record, an intelligent understand¬ 
ing of this case is not possible. 

SUPPOSED “PROBLEM” AS TO WHAT ORDINARY 
READERS WOULD UNDERSTAND FROM THE 
ARTICLE PUBLISHED BY APPELLEE 

It is not possible to reconcile with the Court’s submission 
to the jury of this matter, as a supposed “problem” for their 
decision, the Court’s undeniably sound announcement to 
counsel (out of the jury’s presence), when denying appellee’s 
claimed defense of fair comment,— 

(By Justice Goldsborough) “We are right in the 
midst of a war and everyone is intensely concerned about 
it. Now, at this particular time, to say that a man wrote 
a defeatist book is almost like calling a man a traitor; 
guilty to be punished for treason. It doesn’t seem to me 
it is a question of anything except as to whether or not 
it is a defeatist book. In other words, suppose he said 
he wrote a worthless book. That simply means that he 
didn’t use good judgment in writing the book, but it 
does not separate him from the rest of society. It doesn’t 
point the finger of condemnation, universal condemna¬ 
tion, on him, like the word ‘defeatist,’ when we are in 
the midst of a war.” (Jt. App. 45.) 
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The Court did not overlook, of course, the significant words 
“NAZI PROBE” carried in the heading to the article, nor 
the smgularly expressive language in the body of the article 
derogatory of— 

■‘Attorney George E. Sullivan” 
described as being— 

“himself the author of a defeatist, anti-Jewish book” (Jt. 
App. 5). However, appellee found it convenient in his brief 
to omit all reference to the significant w'ords “NAZI PROBE” 
in the heading to the article, as also all reference to the afore¬ 
said significant pronouncement by the Court to counsel about 
the obvious and unambiguous impugning of appellant's loy¬ 
alty through the medium of the published article. If ap¬ 
pellee’s common sense did not tell him that the words “NAZI 
PROBE” in the heading constituted a component part of the 
article, he could have readily learned from his counsel that 
such is the uniform holding of the Courts. In the leading 
case of Commercial Pub. Co. v. Smith, 149 F. 704, 79 C. C. A. 
410, (1907), the well settled rule was explicitly stated as 
follows: 


“So the whole item, including display lines, should be 
read and construed together, and its meaning and signifi¬ 
cation thus determined. When thus read, if its meaning 
is so unambiguous as to reasonably bear but one inter¬ 
pretation, it is for the judge to say whether that significa¬ 
tion is defamatory or not.” 

In the later case of Washington Post Co. v. Chcdoner, 250 
U. S. 290, 293, 63 L. ed. 987, 989, (1918), this statement of 
the rule was expressly quoted and approved. When an article 
carrying the w'ords “NAZI PROBE” in its heading is inserted 
on the front page, first column, of a newspaper in general 
circulation, and states that “Attorney George E. Sullivan” is 
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“himselj the author of a defeatist” book, the time of publi¬ 
cation of such article being while a war is raging in which 
the Nazi gangsters are seeking the defeat of our Republic, 
its meaning is undeniably “so unambiguous as to reasonably 
bear but one interpretation,’' namely, that the loyalty of the 
attorney and author is impugned. The use of the word “de¬ 
featist” in such connection, together with the word “himself,” 
in an article bearing a heading “NAZI PROBE,” could not 
fail to expose the attorney and author, both in such profes¬ 
sional capacities and personally, to public hatred, contempt, 
ridicule, aversion, and disgrace, and to induce an evil opinion 
of him in the minds of right thinking persons so as to deprive 
him of their friendly intercourse and society. Consequently, 
the article undeniably constituted character assassination of 
a most heinous nature unless the attorney and author is 
proven to he a person of the character depicted in the article. 

The coupling in the article of the term “anti-Jewish,” along 
with “defeatist,” was not needed to give the article its plain 
meaning, though it would certainly have clinched its meaning 
if any doubt had remained. It is universal knowledge that 
the Nazi gangsters, who are seeking victory over our Republic, 
gained their ruthless power largely through an anti-Jewish 
program which has become so notorious that most people 
detest and despise, as pro-Nazi and un-American, all persons 
engaging in anti-Jewish activity. The “anti-Jewish” charac¬ 
terization in the article constituted, therefore, an obvious 
aggravation of the impugning of appellant’s loyalty mani¬ 
fested in other portions of the article. 


SUPPOSED “PROBLEM” AS TO WHETHER OR NOT 
THE BOOK ‘THE ROAD TO VICTORY” WAS 
IN FACT A BOOK OF THE CHARACTER 
DEPICTED IN THE ARTICLE 


Neither in his pleadings, nor in evidence offered by him, 
has appellee dared to claim that there is any warrant for im- 
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pugning appellant’s loyalty. Instead, he has sought to squirm 
out of the pa 3 anent of compensatory damages for impugning 
appellant’s loyalty by a claim that the article conveyed to 
ordinary readers another and quite different meaning. 

Availing himself of the opportunity, afforded by appellant’s 
claim, in his complaint, of punitive in addition to compensa¬ 
tory damages, to attempt to show non-malice or non-wicked¬ 
ness in the purpose of appellee’s agent and writer,—^which, 
of course, could not avoid or reduce compensatory damages, 
or change the meaning as conveyed to ordinary readers by the 
language of the article itself,—appellee produced Dillard 
Stokes, his agent and wTiter, to disclaim any purpose of intent, 
in the writing of the article, to depict appellant as either a 
“traitor” or a person “opposed to victory by the United States” 
(Jt. App. 26). In an effort to convince the jury that he had no 
intention of impugning appellant’s loyalty. Stokes specifically 
denied having “any animosity” against appellant (Jt. App. 
22). admitted having read appellant’s book “The Road to Vic¬ 
tory” (Jt. App. 22), direct mention or identification of the 
title of which book had been avoided in the published article, 
and then proceeded to state that there were “50 or 60 places” 
in which he considered the book subject to criticism (Jt. App. 
25). On cross-examination, he was called upon to identify 
such 50 or 60 places (Jt. App. 2$). At no point in the direct 
or cross examination did Stokes go beyond the permissible 
field of attempting to e.xculpate himself from malice. Con¬ 
sequently. when the Court withdrew from the jury the issue 
of punitive damages, Stokes* testimony had no pertinency 
to the case. Nowhere did Stokes attempt to give testimony 
of any kind indicative of an interpretation of the article by 
readers along lines differing from the plain and unambiguous 
meaning pointed out by the Court in its pronouncement to 
counsel. At no time has appellee’s witness Stokes or counsel 
for appellee formulated any proposed definite interpretation 
of the article, from the standpoint of ordinary readers, differ¬ 
ing from the Court’s frank pronouncement as to its obvious 
meaning. Obviously, they could not do so without an insult 
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to intelligence. Ordinary readers had nothing from which to 
determine the meaning except the article itself, including its 
heading, and universal knowledge of the prevailing war with 
the Nazi regime. The article did not even identify by title 
the book alluded to, which, if given, might have made readers 
suspicious as to whether the term ‘‘defeatist” was being fairly 
used regarding a book titled “The Road to Victory.” Mani¬ 
festly the meaning gathered by ordinary readers could not 
have been helped or changed by unpublished testimony given 
by Stokes a year later as to what he had in mind when writ¬ 
ing the article. Ordinary readers had no mind-reading appa¬ 
ratus to help them supplement the published article by what 
Stokes now claims w’as in his mind, and there is nothing in 
the record to show that appellee ever published to the readers 
of his newspaper the belated claim by Stokes in Court pro¬ 
ceedings that there was no purpose to impugn this appellant’s 
loyalty. 

Appellee’s position, in a nut-shell, seems to be: By the 
jury becoming confused into treating the meaning of the 
article, to ordinary readers, as altered by what Stokes now 
claims to have had in his mind at the time (in no manner 
imparted to the readers), liability for compensatory damages 
for impugning appellant’s loyalty may be escaped. It w^as to 
prevent such an obvious miscarriage of justice that appellant 
requested of the Court below, but the Court denied, an in¬ 
struction to the jury (Appellant’s Prayer No. 1) that the 
meaning of the article was to be determined “from the entire 
context thereof* and that the jury should “pay no attention, 
in reaching such determination, to testimony given by Dillard 
Stokes as to what he meant by the language used** (Jt. App. 
32, 42). Such denied instruction was asked in addition to 
appellant’s other requests, also denied by the Court, that the 
jury be instructed there w’as nothing for the jury to decide 
except “the amount of the damages” (Jt. App. 32-3, 43). 

Appellee’s resourcefulness as to so-called points in defense 
of the Court’s refusal to instruct the jury to determine the 
meaning of the article without Stokes’ testimony “as to what 
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he meant by the language used’’ seems to know no bounds. 
At one point (Appellee’s Brief p. 8), it is claimed: 

“Having called for the testimony, he (appellant) could 
not properly ask for its elimination after it had been 
given.” 


What he means by this is that cross-examination of a witness 
puts the cross-examiner in the status of having called for the 
testimony. A proposition more absurd is difficult to conceive. 
A little later on (Appellee’s Brief p. 8), it is claimed that there 
was no objection by appellant to the testimony. Appellee 
does not seem to understand that appellant’s requested in¬ 
struction No. 1, asking that the jury be instructed to disregard 
such testimony in determining the meaning of the article, and 
determine such meaning “from the entire context” of the 
article itself, operated as a timely objection. Since the tes¬ 
timony had been admissible when received, the issue of puni¬ 
tive damages being still in the case, it could not have been 
excluded, and its use in the case for other purposes was proper 
to be controlled by instructions to the jury. The leading case 
on this well recognized practice is Walsh v. CaTter-Crume Co., 
110 N. Y. S. 523. 525. 126 App. Div. 229, (1908), where the 
Court said: 

“The evidence as to the superintendent’s statement 
was properly admissible only as affecting his credibility 
as a witness; and would doubtless have been so limited 
at the time it was received, had the attention of the Court 
been directed to the point. But no right of defendant was 
waived, and no right of plaintiff prejudiced, because the 
defendant did not then insist that the jury be then in¬ 
formed as to the limited purpose for which the evidence 
could be properly considered. The Court’s attention w’as 
called to the point, and the request for the proper limita¬ 
tion of the effect to be given the evidence was properly 
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made before the jury was called upon to consider it; and 
the instruction asked for should have been given.” 

Appellee’s next point is that Gatley on Libel and Slander in 
a Civil Action, 2nd ed., (1929), sustains the propriety of 
considering Stokes’ testimony to determine the meaning of 
the article, whereas that work is quite to the contrary. At p. 
128, it is stated: 

“The meaning in which the defendant intended the 
words is w’holly immaterial in determining whether the 
words are defamatory or not.” 

Again at p. 136, it is stated: 

“The question is not what the defendant intended the 
words to mean, but w’hat reasonable men, knowing the 
circumstances in which the words were published, would 
understand to be their meaning.” 

The quotation from pp. 670-1 relied upon by appellee (Ap¬ 
pellee’s Brief p. 8) is taken from a chapter headed “EVT- 
DENCE FOR THE PLAINTIFF,” and obviously refers to 
the propriety of witnesses being called to testify as to the 
meaning in which they understood published w’ords “ambigu¬ 
ous, equivocal or uncertain in their meaning.” The article in 
the case at bar is not ambiguous, equivocal or uncertain in 
meaning, nor did Stokes give any testimony calculated to 
clear up any supposed ambiguity, but, instead, directed him¬ 
self to a disclaimer of intent or purpose to impugn appellant’s 
loyalty, as the article itself unquestionably did. Appellee’s 
further claim in this connection that appellant seeks “a very 
extreme meaning” (Appellee’s Brief p. 8) is hardly worthy 
of consideration, in the light of the pronouncement by the 
trial Court itself as to the obvious impugning of appellant’s 
loyalty by the article itself, no matter what may have been 
the purpose behind the article. The settled rule, about which 
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the authorities are unanimous, is well stated in Odgers on 
Libel and Slander (1881). 1st American Edition, p. 84: 

“What meaning the speaker intended to convey is im¬ 
material in all actions of defamation. ... He may have 
meant one thing and said another: if so, he is answerable 
for so inadequately e.xpressing his meaning.” 

The words so used relate entirely to the matter of compensa¬ 
tory damages,—^which is the only matter allowed to be dealt 
with by the jury in the case at bar. There is a splendid col¬ 
lection of decided cases on this particular subject cited to 
texts in Corpus Juris, as follows: 

“It is not the intention of the speaker or writer, or the 
understanding of any particular hearer or reader, that is 
to determine the actionable quality of the words. It is 
rather the meaning that the words in fact conveyed; 
rather the effect which the language complained of was 
fairly calculated to produce and would naturally produce 
upon the minds of persons of reasonable understanding, 
discretion and candor, taking into consideration accom¬ 
panying explanations and the surrounding circumstances 
which were known to the hearer or reader.” 36 Corpus 
Juris 1156-7. 


“The publication of defamatory matter actionable 
per $e entitles the party defamed to compensation for 
the actual injury done him. without regard to the motive 
with which the publication was made; want of actual 
intent to injure furnishes no legal excuse.” 36 Corpus 
Juris 1214. 


The last proposition is well exemplified by the case of Wash¬ 
ington Times Co. v. Bonner, 66 App. D. C. 280, 86 F. 2d 836, 
(1936), in which a $45,000 verdict for plaintiff for compensa- 
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tory damages for libel was upheld, although, as stated in the 
opinion— 

“At the opening of the trial, the plaintiff amended 
his declaration by eliminating therefrom the assertions 
of malice and the prayer for punitive damages.” (p. 283.) 

One of the most misleading propositions advanced by appellee 
is contained in the following: 

“In Warner v. Baker, 36 App. D. C. 493, 506. this Court 
held: 

‘The testimony of a defendant to explain to the jury 
the meaning he intended to convey by the words used 
in an alleged libelous article is essential to determine 
whether the meaning ascribed to it by the innuendo is 
correct.’ ” 

It is misleading in that it is entirely misapplied. In that 
case, which was reversed by the Supreme Court in Baker v. 
Warner, 231 U. S. 5SS, 58 L. ed. 384, (1913), the character 
of the case is explained in the Supreme Court’s opinion: 

“The publication was not libelous per se. The mean¬ 
ing of the article and person whom it referred to was so 
ambiguous that, in order to constitute a cause of action, 
it was necessary to set out extrinsic facts, which, when 
coupled w’ith the words, would show that the writer 
charged the plaintiff with corruption in office.” (p. 591.) 

Consequently, it is perfectly apparent that in the Court of 
Appeals’ opinion the word “innuendo” was used in a broad 
sense as regards that particular case to cover and include and 
combine averments of extrinsic facts along wdth what is or¬ 
dinarily called an “innuendo.” In Bouvier’s Law Dictionary, 
15th ed. (1888), under title “Innuendo,” the matter is fully 
explained: 
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“Where a defamatory meaning is apparent on the face 
of the libel itself, no innuendo is necessary, though often 
inserted.” 

“It may point to the injurious and actionable mean¬ 
ing; where the words complained of are susceptible of 
two meanings.” 

“If not warranted by preceding allegations, it may be 
rejected as superfluous.” 

An “innuendo” in its usual sense is described in 36 Corpus 
Juris 1148, as follows: 

“It is not an averment of fact, but an inference of 
reason; only a matter of explanation.” 

I 

Consequently, it is obvious that all that was intended by the 
sentence which appellee quotes from Warner v. Baker, 36 
App. D. C. 493, is that when extrinsic facts are alleged against 
a defendant to give a particular meaning to an alleged libel 
he cannot be denied an opportunity to testify about such 
facts. To give it the broad meaning contended for by appellee 
would be manufacturing unheard-of dicta in a reversed case. 

In the case at bar no e.xtrinsic facts are averred or relied 
upon to make the article defamatory, but it is charged to be 
defamatory on its face, with a plain and unambiguous mean¬ 
ing which no amount of attempted equivocation or evasion 
can change or erase. 


APPELLEE^S DISTORTION AS TO NATURE AND 
TENOR OF APPELLANT’S BOOK “THE 
ROAD TO VICTORY” 

Appellee’s brief avoids attempting to point out wherein 
the condensed portrayal of appellant’s book “The Road to 
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Victory” appearing on pages 2 to 12 of appellant’s brief is 
claimed to be inaccurate. Instead, appellee devotes pages 2 
to 5 of his brief to a misleading collection of extracts largely 
lifted or separated from the context in an effort to make it 
appear that appellant’s book, while not evincing disloyalty, 
may be treated as “defeatist” in a far-fetched sense, and also 
as anti-Jewish. This attempt is apparently designed to create 
sympathy for appellee through confusion and falsehood, and 
thereby divert attention from the inescapable fact that the 
article sued upon did unwarrantably impugn appellant’s 
loyalty. 

On p. 3 of appellee’s brief, the outrageously false and base¬ 
less charges are made that appellant’s book “tends to divide 
Americans,” “stirs up racial hatred toward a minority,” and 
plays “directly into the hands of an enemy,” although the 
appellee cannot help knowing that, on the contrary, the book 
throughout seeks to unite all Americans for Americanism, 
opposes all racial hatreds, and demonstrates wherein they are 
neither natural nor biological, but artificial and criminal, and 
are fomented by organized gangsters seeking to enslave races 
through the medium of race hatred programs, and further 
shows wherein all departures from Americanism, under any 
guise or pretext, whether in war or peace, play into the hands 
of the enemies of our Republic. 

Excerpts quoted on pp. 2 and 3 of appellee’s brief regard¬ 
ing the Talmud and Judaism are so arranged and incomplete 
as to falsely make it appear that appellant’s book is anti- 
Jewish, notwithstanding no honest reader of the book can 
reach any other conclusion than that, from beginning to end, it 
seeks to put an end to anti-Semitism in a practical and effec¬ 
tual way by putting an end to the fomenting of racial hatreds 
against either Jews or non-Jews. This is so thoroughly cov¬ 
ered by appellant’s original brief, with careful page references, 
that repetition here is not deemed necessary. 

The excerpts quoted on pp. 3 to 5 of appellee’s brief critical 
of the book’s historical treatment of Clinton Roosevelt, Theo¬ 
dore Roosevelt, Franklin D. Roosevelt, Winston Churchill, 


% 
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Lenin and Stalin, and disparaging some of the book’s practical 
warnings against Communism, are so obviously incomplete 
and irrelevant to this case that there is no occasion to con¬ 
sume the time of the Court in dealing with them in any detail. 
The appellee evidently does not want any criticism of Com- | 
munism, or of any part of the international program of the | 
New Deal, or of New Deal leaders, or of leaders of any of 
the Allies. He should remember that our Republic has a 
Constitution which is in force in war and peace, and under 
which there can be no expanding of the constitutional office 
of Commander in Chief of our armed forces into the uncon¬ 
stitutional one of Commander of the American people. So 
long as our constitutional right to offer criticism of our Presi¬ 
dent continues, only an arrogant internationalist will have 
the hardihood to deny our equal right to offer criticism of 
foreign officials with whom our President is collaborating. It 
is with poor grace that those seeking to silence Americanism 
are so ready to charge real Americans with dividing Ameri- 
cans and with playing into the hands of the enemy. 

APPELLEE’S SUPER-TECHNICAUTIES 

I 

The desperate efforts of the appellee to benefit from the 
miscarriage of justice in this case have caused him not only 
to indulge in studied confusion of the case, but to invoke every 
conceivable kind of so-called technicality against relief for 
appellant. 

Accordingly, appellee seeks to show that the appellant did 
not properly object in the Court below to the Court’s charge 
to the jury about the burden being upon appellant “to estab¬ 
lish his position by the weight of the evidence.” In the first 
place, appellee claims that the use of the words “his posi¬ 
tion” in such instruction conveyed to the jury the idea that 
appellant only had the burden on matters necessary to estab¬ 
lish his case. What matters? The actual publication by 
appellee of the article sued upon was established without 
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denial. The jury had been expressly told that the article 
“constitutes an involvement of him (appellant) in his capacity 
as a member of the legal profession” and also “necessarily 
affects him in his authorship capacity” (Jt. App. 30). Since 
the article was libelous and actionable on its face, what was it 
necessary for appellant to establish further than had been 
done? Not only did the Court fail to suggest any burden 
whatever upon appellee but it is obvious that the only pos¬ 
sible effect of the charge aforesaid was to unw’arrantedly lead 
the jury to believe that appellant had the burden of disprov¬ 
ing appellee’s contentions before his position or case would 
be established. The placing of any such burden upon appel¬ 
lant was, of course, directly contrary to the points already 
taken and reserved by appellant to the effect that there was 
nothing in the case for the jury’s consideration except as to 
the amount of the compensatory damages to be awarded 
appellant. For that reason, it is absurd to say that no objec¬ 
tion to the charge was sufiSciently raised in the Court below, 
when the Court had expressly announced to counsel: 

“Everything that the Coui-t does, and you don’t like, 
you have an e.xception.” (Jt. App. 49.) 

Moreover, appellant’s objection to the said charge by the 
Court was specifically incorporated in his motion for new 
trial as item VII (Jt. App. 51). If there were anything in the 
super-technicality sought to be invoked by appellee in this 
matter, this Court will not permit him to urge it successfully 
to defeat justice. In the very recent case of Shimahukuro v. 
Nagayama, No. 8414, decided January 3, 1944, but not yet 
reported, this Court said: 

“Heretofore this Court has noticed error which parties 
waived by failure to object at the trial court, to avoid 
injustice in criminal cases. There is no logical reason 
for refusing to exercise our power to notice fundamental 
error in cases where personal or property rights are in- 
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volved, and our Rule 17 (i), which states the principle, 
makes no distinction between civil and criminal cases.” 

This case involves such an obvious miscarriage of justice that, 
if there were nothing else in the case upon which to act, this 
Court is fully empowered to act under the motion for new 
trial (Jt. App. 50-52) to set aside the judgment below as one 
which the Court below had no right to sanction in the exercise 
of sound judicial discretion. 


DISQUALIFICATION OF JURORS 

In appellee's brief this point of appellant is evaded, rather 
than met. A reading of pp. 23-24 of appellant’s brief dealing 
with this matter will make this plain. Jurors who are per¬ 
sons dependent upon the mercy of New Deal officials for con¬ 
tinuance in offices from which they gain their livelihood can¬ 
not, in the very nature of things, be qualified to sit in judg¬ 
ment upon what has been written by someone attacking the 
New Deal and seeking to have it eliminated altogether from 
further sway over American life. Disqualification is imputed 
as a matter of law and common sense under such conditions, 
as constituting a “special and exceptional case” expressly con¬ 
templated and excepted in United States v. Wood, 299 U. S. 
123,150, 81 L. Ed. 78 (1936). 

Surely, no Judge would feel qualified to sit in such a case 
if the continuance of his holding office were dependent upon 
the good will or ill will of New Deal authorities, instead of 
holding office for life or good behavior and being removable 
only for misbehavior in office established in the constitutional 
mode. In fact, no Judge who owes his appointment to his 
present office to the New Deal administration will be willing 
to sit in this case anyhow, unless he is altogether removed from 
New Deal connections and affiliations so as to feel entirely 
free and independent. Federal Judges have always been ex¬ 
tremely careful about disqualifying themselves from sitting in 
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any case in which there might be the remotest influence, con¬ 
scious or unconscious, from any source affecting their inde¬ 
pendent and impartial judgment, or where there might be 
any reason for honest persons to suspect any such influence. 
On this account, it has not been unusual for Federal Judges 
to disqualify themselves from sitting in a case involving a 
corporation in which stock is held by any member of the fam¬ 
ily, even though such fact would not actually affect their 
judgment in the least. 

The matter of the disqualification of jurors who were per¬ 
mitted to sit in this case is so serious and important that it 
is submitted that the opinion of the Court in this case ought 
to deal with it specifically, no matter what may be the con¬ 
clusions of the Court upon other points. 


APPELLEE’S PREVIOUS RECORD HERE WARRANTS 
EXCEPTIONAL JUDICIAL ALERTNESS 
BY THIS COURT 

In an earliei’ case of Sullivan v. Meyer, 67 App. D. C. 228, 
91 F. 2d 301. (1937), which involved a simple case of declara¬ 
tion in libel, and demurrer to the declaration which neces¬ 
sarily admitted the averments, the appellee won an opinion in 
his favor which stated he had gone no further than “legiti¬ 
mate comment or criticism.’’ However, five years later in 
Sweeney v. Patterson, 76 U. S. App. D. C. 23, 128 F. 2d 457, 
(1942), this Court had occasion to review the record in Sul¬ 
livan V. Meyer supra, and to make the following comments: 

“His (Sullivan’s) complaint stated that he had asked 
the Board of Education (1) to drop from the school cur¬ 
riculum a book which he said gave a false picture of 
Russian communism and (2) to give the pupils the truth 
about the matter instead. It alleged that the defendant’s 
newspaper had so distorted the facts as to make it appear 
that the plaintiff sought to prevent pupils from knowing 
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anything about Russia. The defendant demurred. Since 
his article represented Sullivan as an advocate of ignor¬ 
ance, and the whole matter as ‘farcical,’ it was obviously 
injurious to Sullivan’s reputation.” (p. 25) 

This Court added: 

“Though the Court characterized the article as criti¬ 
cism or comment, the opinion and the record show* that 
the complaint charged the defendant with injurious dis¬ 
tortion of the facts. If, as was necessarily assumed on 
demurrer, the complaint was true, the defendant did dis¬ 
tort the facts.” (p. 25) 

As appears from the record in that earlier Sullivan v. Meyer 
case, in which Meyer escaped liability for a libel **ohviomly 
injurious to Sullivan^s reputation” the libelous article (w*hich 
was published Jan. 20, 1936) expressly lauded Russian Com¬ 
munism as ''the most dramatic experiment in government of, 
for, and by the people in modern history,” instead of W’arn- 
ing against its enslavement and degradation of human beings. 

How many times does appellee expect to be able to win an 
unjust victory over this appellant, who is consistently defend¬ 
ing Americanism while the appellee seems somewhat en¬ 
amored of, or enthusiastic about. Communism? He seems to 
have found no fault with Browder’s book “The Road to Vic¬ 
tory.” which falsely depicts Communism as the way to victory, 
but detests appellant’s book “The Road to Victory,” which 
fairly and authentically depicts Americanism as the way to 
victory. 

Respectfully submitted, 

William J. Neale, 

815 15th St., N. W. 

George E. Sullivan, 

226 Woodward Building, 
Attorneys for Appellant. 




